1. With the current 383 attorneys, first action pendency was at 3.8 months in May, up from 3.6 months in April and 2.7 months at the end of FY 2001.

· First action pendency for June 2002 was 4.1 months.  Disposal pendency was 19 months.

· The Office does not believe that pendency will be affected as a result of the proposed reduction in force (RIF).  We believe the workforce that will be in place after the proposed RIF is sufficient to attain the pendency goals set forth in the President’s budget for FY 2003.  This assumes that the bonus structure that is in place for the examining corps is reinstated after the RIF and that filings do not substantially exceed budget estimates.  Pendency is tracked monthly, but fiscal year pendency is planned and based on pendency as of September.  Pendency varies from month to month based on the number of actions that are mailed or processed for disposal in a particular month and the time from date of filing to the date the action is taken or the application issues.  Based on variations in production by the examining corps, it is not unusual to have pendency change by more than two months in a single month. (Attachment 1:  Examining Attorney First Actions and First Action Pendency)  

· It is interesting to note that examining attorney production is substantially lower (roughly 161,000 cases) through June 2002 when compared to the same period last year (See: Attachment 1). We firmly believe that when staffing levels are more in line with available work, and the bonus and overtime programs are restored, production will return to normal levels.

· Pendency for September 2003 is planned to be 2.5 months to first action and 13.5 months for disposals with 250 examining attorneys.  Pendency for September 2004 is planned to be 2 months to first action and 13 months for disposals.  The Office believes that pendency will continue to improve in 2004 with the implementation of the e-government structures in Trademarks that are set forth in the recently published USPTO 21st Century Strategic Plan.

2. Application filings and examining attorney first actions by month:

Table 1: Applications and Attorney First Actions — July 2000 through June 2002

	Month
	Jul 00
	Aug 00
	Sep 00
	Oct 00
	Nov 00
	Dec 00
	Jan 01
	Feb 01
	Mar 01
	Apr 01
	May 01
	Jun 01

	Filings
	25,269 
	27,233 
	35,338 
	27,970 
	27,107 
	22,703 
	24,649 
	23,958 
	26,162 
	24,178 
	28,856 
	22,672 

	1st Actions
	27,236 
	29,198 
	42,650 
	22,817 
	24,742 
	30,185 
	32,441 
	33,023 
	50,898 
	32,227 
	36,343 
	39,242 

	
	
	
	
	
	
	
	
	
	
	
	
	

	Month
	Jul 01
	Aug 01
	Sep 01
	Oct 01
	Nov 01
	Dec 01
	Jan 02
	Feb 02
	Mar 02
	Apr 02
	May 02
	Jun 02

	Filings
	23,797 
	25,171 
	19,165 
	22,259 
	19,761 
	16,649 
	19,037 
	22,281 
	22,140 
	23,245 
	23,747 
	22,250*

	1st Actions
	38,801 
	42,655 
	41,666 
	9,169 
	15,966 
	17,567 
	16,590 
	16,486 
	14,690 
	16,565 
	15,407 
	16,941 


*Filings for June are estimated.  Complete numbers will not be available until early August.
3. Regarding filing estimates for the remainder of FY 2002, historically application filings are subject to seasonal variations.  Generally, filings are lowest in the first quarter of the fiscal year (October – December) and then increase in the next two quarters.  This fiscal year, applications decreased by 14 percent in the first quarter followed by an increase of 8 percent in the second quarter.  Complete third quarter numbers are not available.  (Attachment 2:  Filing Patterns: New Trademark Applications)  
Projections for filings are made on a fiscal year basis and then distributed on a “straight line” basis to each month (i.e., the initial FY 2002 filing estimate of 300,000 applications was divided by 12, or 25,000 applications per month).  
Table 2: Projected Trademark Applications: 2003 – 2007

	Fiscal Year
	2003
	2004
	2005
	2006
	2007

	Filings
	265,000 
	290,000 
	320,000 
	350,000 
	385,000 


Although no specific correlations have been found, trademark application filings appear to be generally tied to the general strength of the economy and business investment.  Economic forecasts are considered in projecting application filings in future years.  Currently, applications are projected to decrease by approximately 15 percent (or approximately 40,000) from FY 2001 to 2002 with an increase of 6 percent in FY 2003 followed by increases of 9 to 10 percent in future years.

The USPTO is aware that there is some correlation between the NASDAQ and filing trends in Trademarks, and we have looked into whether this correlation would assist Trademarks in estimating filings.  Although we have not been able to access reliable information regarding future trends in the NASDAQ, we have observed that after a brief improvement in the first quarter of calendar year 2002 following the decline after September 11, 2001, the NASDAQ has generally been trending down during the mid portion of this calendar year.  If it is a leading indicator for trademark filings, filings may continue to drop, even below current estimates, until the NASDAQ improves.  

4. Annual staffing requirements are based upon achieving pendency goals given estimated workloads, which include unexamined new applications and cases in the inventory of each law office that are awaiting a response to an attorney office action.  These two inventories are the primary source of work performed by Trademark attorneys and are the cases that primarily affect first action and disposal pendency.  (Attachment 3:  Trademark Operation:  Examination Inventories).  Estimated production by examining attorneys is then measured against the backlogs and anticipated filings (265,000 in FY 2003) to develop estimates for the number of attorney advisors needed in the USPTO’s Trademark Operation.

Each attorney advisor is expected to work 1,640 hours, or 80% of 2,080 paid hours, on examination each year.  Each attorney is expected to complete 1 to 1.3 actions per hour based on performance standards that are established for the grade and experience of the attorney.  Production expectations are increased by 10 percent for examining attorneys in the Trademark telecommuting program.  Based on the assumptions set forth, the USPTO is projecting approximately 588,100 “action points”
 in 2003 requiring a staff of 250 examining attorneys.  We believe this level of staffing will allow the Agency to achieve the goals set forth in the Strategic Plan.   

The Office estimates the separation costs for 135 attorneys to be $1.2 million with a reduction in salary and benefits of $7.7 million.  This will result in net savings of  $6.5 million in FY 2003.

5. Office pendency and quality goals are based on the quality of individual attorney office actions and our ability to respond in a timely and courteous manner to applicants.  

The USPTO’s Strategic Plan for Trademarks anticipates that implementing e-government processing in Trademarks on October 1, 2003, will improve customer satisfaction by eliminating the source of many of our quality and pendency issues (i.e., lost or misrouted papers) and provide applicants with greater consistency and more timely and appropriate response.  The USPTO has an implementation plan for these new systems that will not be impacted by a reduction of the number of examining attorneys in Trademarks.  

Regarding quality, again the USPTO’s Strategic Plan has a number of quality improvement efforts that will be implemented during the next two fiscal years including in-process review of attorney work products and a “second-set-of-eyes” review for office actions with substantive legal refusals.  These efforts do not require additional examining attorneys to implement the activities.  In addition, each examining attorney is required to meet specific quality of work standards in their Performance Appraisal Plan (PAP), which will not be affected by a RIF.

Finally, because of the significant reduction in the number of applications and cases in the awaiting response dockets of the Trademark Operation, there will not be significant problems regarding distribution of work.  Further, the Basic Contract with NTEU and attorney PAP have provisions regarding distribution of work.  The Trademark Operation has significant experience with these issues based on the high attrition rates in FY 1999 through 2001 when 162 attorneys left Trademark Operations and backlogs were much higher.

6. Legislation that is necessary for the U.S. to implement the Madrid Protocol has been pending since October 1992.  The Office estimates that the adoption of the Protocol will have little or no effect on the number of examining attorneys who will be needed in the Trademark Operation.  Implementation will require substantial changes to our electronic systems as well as revising rules and procedures.  However, these activities are not performed by the positions proposed for reduction.

Additionally, the USPTO does not anticipate increases in workload due solely to the implementation of the Protocol in the United States.  Several developed countries have joined the Protocol since 1992 (i.e., Great Britain and Japan) and none have experienced significant increases in applications.  In fact, in all instances, relatively small numbers of applications were received under the Protocol and most appear to have been filings that would have been made anyway under other treaties such as the Paris Convention.

7. The Office has not considered staggering the release date for reducing positions.  The Office did review the requirements for proposing a furlough rather than a RIF but determined that a furlough could not be justified given that the decrease in filings is not considered to be temporary and the basis for the reduction in staff is not attributed solely to funding or our present ability to pay examining attorneys.  In addition, a furlough would apply to all attorneys in the competitive range, which would have affected more than 400 positions.

8. We have not received any concerns from our customers regarding the proposed RIF.

9. The Office does not anticipate recalling any employees that would be affected by the RIF, and we intend to change the composition of the staff that examines trademark applications.  Although examining attorneys will be retained to do substantive examination of trademark applications, the Office plans to hire examiners to do the procedural examination of application files.  Those examiners would not be required to have a law degree and would function somewhat like the paralegals in a law firm.  However, our current plans do not anticipate even the hiring of examiners, as opposed to examining attorneys, until FY 2004.  

The agency will reduce its labor costs by hiring entry-level examiners at grade 7 versus grade 11 for attorney advisors.  New examining attorneys previously received six weeks of full time training, ten hours a week of mentoring and review of their work by a senior attorney for the first six months, followed by five hours a week up the first two years or upon meeting the requirements for achieving the authority to sign their own office actions (full signatory authority).  The Office is in the process of changing its approach to training, and in the future we plan to rely more on web-based tutorials, which will include ongoing and periodic training and certification of skills for all examiners and examining attorneys regardless of their experience.

� Action points are the Performance Appraisal Plan work count for examining attorneys and consist of first actions, disposals and other types of actions taken by examining attorneys.  





