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We are pleased to announce the implementation of the Collective Bargaining Agreement
between the United States Patent and Trademark Office (USPTOQ) and the Trademark
Society, National Treasury Employees Union, Chapter 245. We believe this agreement
will benefit greatly the covered employees and the Agency.

We would also like to thank the negotiating team members who worked tirelessly to
bring it about. This effort produced the first agreement between the USPTO and NTEU,
Chapter 245, reached through an interest-based approach to bargaining. Hopefully, the
cooperation exhibited in concluding this agreement will be a building block for the

relationship of these parties for many years to come.
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Articlel
Preamble

WHEREAS the Congress has found that experience in both private and public
employment indicates that the statutory protection of the rights of employees to organize,
bargain collectively, and to participate through labor organizations of their own choosing
in decisions which affect them, safeguards the public interest, contributes to effective
conduct of public business, and facilitates and encourages the amicabl e settlements of
disputes between employees and their employers involving conditions of employment;
and

WHEREAS the public interest demands the highest standards of employee performance
and the continued development and implementation of modern and progressive work
practices to facilitate and improve employee performance and the efficient
accomplishment of the operations of the Government; and

WHEREAS the well-being of employees and efficient administration of the Patent and
Trademark Office are benefited by providing employees an opportunity to participatein
the implementation of personnel policies and practices affecting the conditions of their
employment through the labor organization of their choice; and

WHEREAS the participation of employees should be improved through the maintenance
of constructive and cooperative relationships between labor organizations and
management officials, and

WHEREAS subject to law and the paramount requirements of public service, effective
labor-management rel ations within the Federal service require a clear statement of the
respective rights and obligations of all parties:

THEREFORE, labor organizations and collective bargaining in the Civil Servicearein
the public interest.

The following articles and such supplemental agreements as may be made shall constitute
the Collective Bargaining Agreement by and between the U.S. Patent and Trademark
Office and the Trademark Society. It represents an attempt to state clearly the respective
rights and obligations of the parties. Thisis necessary if the parties are to deal with each
other effectively.



Article2
Recognition and Representation

Section 1

In accordance with exclusive recognition first granted under Executive Order 10988 on
October 25, 1963, and continued under Title VI of the Civil Service Reform Act of
1987, 5 U.S.C. 7101, et seg., and as amended, the Office hereby reaffirms the recognition
of the Union as the exclusive representative of the employeesin the bargaining unit as
follows:

All professional Trademark Attorneys and Examiners within the framework of the
Trademark Examining Operation of the Patent and Trademark Office and Interlocutory
Attorneys within the Trademark Trial and Appea Board.

Not included are the following:

(1) Management officials or supervisors; (2) confidential employees; (3) employees
engaged in personnel work in other than apurely clerical capacity; (4) employees
engaged in administering the provisions of Title VII of the Civil Service Reform Act of
1978; (5) members of the Trademark Trial and Appeal Board.

Section 2

The parties agree that the terms and conditions of this Agreement apply only to
employees and positions within the bargaining unit.

Section 3

Upon a showing of need by either party and at the request of either party, an amendment
of the bargaining unit shall be considered. Nothing in this section shall preclude either
party from seeking a clarification of unit from the Federal Labor Relations Authority.



Article3
Precedence of L aws, Regulations, Past Practices and Past Agreements

Section 1

In the administration of all matters covered by this Agreement, the Union and the Office
are governed by the following:

A. Existing and future laws,

B. Government-wide rules and regulations in effect upon the effective date of this
Agreement;

C. DOC rules and regulations in effect upon the effective date of this Agreement and
not in conflict with this Agreement;

D. Government-wide rules and regulations and DOC rules and regul ations issued
after the effective date of this Agreement that do not conflict with this Agreement.

Section 2

This Agreement supersedes all previous agreements and past practices in conflict with
this Agreement. Past practices not in conflict with this Agreement shall continue, absent
written notification by either party of their intent to discontinue or modify a particular
practice. Upon the request of either party, the parties shall bargain over the change as
required by law or this Agreement.

Section 3

To the extent that provisions of the Patent and Trademark Office published regulations
and policies are in conflict with this Agreement, the provisions of the Agreement will
govern. Otherwise, published regulations and policies of the Office will govern.

Section 4

Copies of any such laws, regulations or policies referred to above in the possession of the
Office shall be available for inspection and study by the Union upon request.



Article4
Definitions

In the interpretation and application of this Agreement, the following words or terms
shall have the following definitions:

1. "The Office" shall mean the U.S. Patent and Trademark Office.
2. "Department” shall mean the U.S. Department of Commerce.
3. "The Union" shall mean the Trademark Society, NTEU Chapter 245, or any of its

officers, executive committee members or representatives, when acting in their official
capacities.

4, "Negotiations" shall mean the process by which the Office and the Union present
and consider proposals and counterproposals in good faith and as equals, under an
obligation to attempt to reach an agreement.

5. "Consultations" shall mean the process whereby one party solicits and/or receives
the timely submitted views of the other party and gives these views fair and serious
consideration prior to making afinal decision.

6. "The CSRA" shall mean Title V11 of the Civil Service Reform Act of 1978
(Public Law 95-454).

7. "Computation of time": In computing any period of time prescribed or allowed in
the Agreement, the day of the act, event, or occurrence from which the designated period
of time begins to run shall not be included. When the last day of any time period for
taking action falls on a Saturday, Sunday, or holiday, or when the Officeis closed for
businessfor all or part of the day, the action may be taken on the next succeeding
workday. "Day" means calendar day unless otherwise specified.

8. "Alternative Work Schedul€" shall mean any working arrangement which enables
afull-time employee to fulfill the basic work requirement of 80 hours per pay period in
less than ten full work days; or the work requirement of 40 hours per week in less than
five work days.

9. "Non-work day" shall mean any scheduled day off, which will normally be
Friday, Saturday, Sunday, Monday or Wednesday.

10.  "Hexitime" shall mean the opportunity for employees to report to work each work
day at any time during the morning flexible band, be present during core hours, and leave



any time after they accumulated eight hours of work, plus one half hour for lunch.

11. "Restricted flexitime" shall mean alimited form of flexitime which occurs when
certain employees are not permitted to report at atime of their own choosing during the

morning flexible band, but they may be required to report no earlier than a specified time
during the morning flexible band.



Article5
M anagement Rights

Section 1
The Office has the right, subject to 5 U.S.C. Section 7106(a) and (b)(2) and (3):

A. To determine the mission, budget, organization, number of employees and
internal security practices of the agency; and

B. In accordance with applicable laws, (1) to hire, assign, direct, layoff, and retain
employees in the Office, or to suspend, remove, reduce in grade or pay, or take other
disciplinary action against such employees; (2) to assign work, to make determinations
with respect to contracting out, and to determine the personnel by which the Office
operations shall be conducted; (3) with respect to filling positions, to make selections for
appointments from among properly ranked and certified candidates for promotion or
from any other appropriate sources; and (4) to take whatever actions may be necessary to
carry out the Office mission during emergencies.

Section 2

The Office specifically retains the right to make decisions concerning the numbers, types
and grades of employees or positions assigned to any organizational subdivision, work
project or tour of duty, or on the technology, methods and means of performing work.
However, nothing in this section shall preclude the Office, at its election, from
negotiating with the Union over the foregoing.

Section 3

Subject only to the limitations and conditions of this Agreement, it is agreed that the
rights and authority of the Office are vested in officials of the Office. Included inthis
authority isthe right, in accordance with applicable laws and regulations, to direct the
workforce; to hire, to promote, to retain, to transfer, and to assign employees to positions
within the Office; and to suspend, to discharge, to demote, or to take other disciplinary
action against employees.

Section 4

The right to make rules and regulations shall be considered an acknowledged function of
management officials. 1n making rules and regulations relating to personnel policies,
practices and matters affecting working conditions, such officials shall abide by
obligations to negotiate or consult imposed by law or this Agreement.



Article 6
M anagement Obligations

Section 1

The Office shall have due regard for the rights of employees and of the Union under
appropriate statutes (including the CSRA), rules, regulations and this Agreement.

Section 2
The Office will consult or negotiate with the Union as required by law or this Agreement.
Section 3

The Office shall consult the Union concerning any significant reorganization which
would substantially affect employees of the Unit and which would involve changesin
grade, duties, responsibilities, or reduction-in-force actions.

Section 4

The Office shall furnish to the Union alist of newly hired known unit personnel and their
locations during their initial two weeks of employment.

Section 5

The Office agreesthat it will not retaliate by exercise of disciplinary or other
discriminatory action against employees of the unit because they have filed a complaint
or given testimony under an Act, statutory appeal, and grievance procedure or negotiated
procedure.

Section 6

A. In order that members of the bargaining unit and the officers of the Union may be
better informed as to their rights, obligations and responsibilities, management will
supply to the Union alisting of all duly published Office policies, PTO administrative
instructions and Department of Commerce Administrative Orders relevant to the
Trademark Office and will upon request provide copies of all such documents to the
Union. It isagreed and understood that every effort will be made by the Office to comply
with this section, but that failure to list or provide a copy of any particular document does
not relieve any employee of the obligation and responsibility to comply with previously
issued instructions, orders or policies.
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B. Each affected employee shall be given a copy of newly published Office policies.

Section 7

The Office agreesto list the name and office telephone number of the local chapter
president in the Trademark Examining Organization telephone directory.

11



Article7
Employee Rights

Section 1

Each employee shall have the right to form, join, or assist any labor organization, or to
refrain from any such activity, freely and without fear of penalty or reprisal, and each
employee shall be protected in the exercise of such right. Except as otherwise provided
under the CSRA, such right includes the right:

A. To act for alabor organization in the capacity of arepresentative and the right, in
that capacity, to present the views of the labor organization to heads of agencies and other
officials of the executive branch of the Government, the Congress, or other appropriate
authorities; and

B. To engage in collective bargaining with respect to conditions of employment
through representatives chosen by employees under the CSRA.

Section 2

An employee has the right to bring matters of personal concern to the attention of

appropriate management officials. Nothing in this Agreement shall preclude the exercise

of thisright. Exercise of thisright does not limit the right of the employees or the Union

to bring timely grievances under the negotiated grievance procedure.

Section 3

Employees will be treated with dignity and respect by supervisory personnel.

Section 4

A. When an individual from outside the PTO makes a complaint to the Office

regarding a unit employee, the Office agrees whenever possible to follow the following procedures,

subject to the limitations set forth in section (B) below:

1 The complaint will be reduced to writing, either by the complainant or by a
representative of the Office, which writing shall include the date(s) of the complaint.

2. The employee shall be given a copy of the complaint and the opportunity to make

awritten response; such written response shall be attached to the complaint and filed by
the Office along with the complaint.

12



B. The procedures set forth in section (A) above shall be subject to the following
restrictions and limitations:

1 These procedures shall not apply to communications made to the Office of
Trademark Quality Review or to any communications which relate to alleged violations
of criminal law.

2. These procedures shall not be interpreted or applied to affect or jeopardize
management's compliance with any legal or regulatory prohibitions against the release of
information. Specifically, the Office shall not be required to release any information
where the release of such information isinconsistent with law, rule or regulation.

3. These procedures shall not be interpreted or applied to affect, jeopardize or
infringe upon management's right to protect itsinternal security or to determine its
internal security practices pursuant to 5 U.S.C. §7106.

4. These procedures shall not be interpreted or applied to limit management's right
to take disciplinary or other appropriate action.

C. * [A letter of reprimand will be removed from the employee's record no later than
12 months from the date of issuance. Ora admonishments confirmed in writing will be
removed after 3 months.]

D. If awritten communication compliments the employee, a copy shall be given to
the employee.
E. This section does not abrogate employee rights to information under FOIA or

other sections of this Agreement.
Section 5

Unit employees will not be coerced or unduly pressured by supervisory personnel to
contribute to fund raising drives.

Section 6

A. Employees shall have the right to inspect their Official Personnel Foldersin
accordance with reasonable Office policy.

B. All employeesin the Unit shall be furnished a copy of any paper added to their

Official Personnel Folder which relates to their performance, conduct, or promotion
potential. Employees shall have an opportunity to submit a written statement of rebuttal

13



to be placed in the Official Personnel Folder. A copy of the rebuttal shall be furnished to
the employee's immediate supervisor.

Section 7

When arepresentative of management wishes to meet with an employee for the purpose
of obtaining information for determining whether disciplinary action shall be taken
against the employeeg, it shall be required that:

A. The management representative notify the employee of the general nature of the
meeting and of the right to have a union representative present.

B. In addition to the provisions of 5 USC 7114(a)(2)(b), which allows an employee
to have a Union representative present at a meeting when the employee reasonably
believes that an investigation, as part of the meeting, could lead to disciplinary action, the
management representative conducting the meeting shall notify the employee of the right
to Union representation, if the management representative reasonably recognizes that a
disciplinary action may result.

C. If the employee requests a Union representative, management shall be obligated
to wait areasonable time to allow the employee the opportunity to secure representation,
before proceeding with the meeting.

D. None of the preceding subparagraphs shall apply to inquiries or counseling
sessions which apply solely to performance-based actions

Section 8

A. The Office shall notify the Union and the affected employee(s) of a proposed
substantial change in a bargaining unit employee position description, such as a
significant addition or reduction of duties or achangein grade level. The employeg(s)
and the Union will have a reasonable period, not to exceed two weeks, to comment on the
proposed language which will not unduly delay issuance of the position description.

B. The Office shall provide the employees and the Union with the final amended
position description upon its issuance.

C. When an employee requests a desk audit, the Office shall conduct the audit within
areasonable time under the circumstances.

Section 9

A. The Office will not deny access to information solely on the basis of the method
or manner of storage. The parties acknowledge that the Office is not obligated to write
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new programsin order to retrieve data and that the Office is obligated to provide reports
which are generated in the normal course of business.

B. In the event of alternative means of providing information, the Office may choose
the least costly or time consuming alternative provided it does not unduly prejudice the
employees rights to prompt and meaningful information.

Section 10

A. An employee may resign at any time and will normally give two weeks notice of
resignation.

B. Normally, resignations should be in writing. Requests to withdraw resignations
may be declined by the Office consistent with the provisions of 5 CFR, Subpart b, section
715.

C. When an employee resigns after receiving written notice of proposed disciplinary
or adverse action, the proposed action is to be included in the employee's records, unless
the Office and employee agree otherwise. When an employee resigns before receiving
written notice of proposed disciplinary or adverse action, no record will be maintained in
the Official Personnel Folder regarding the possibility of such action. All recorded
information within the control of the Office shall be specifically retained in a confidential
file maintained by the properly designated official in the Office of Personnel.

D. The Office shall not secure any employee's resignation by unlawful means.

D. An employee may withdraw his or her resignation up to the effective date of the
resignation or the time his or her position is legally committed, whichever occursfirst.

Section 11

Any inquiry and investigation into allegations of off-duty misconduct must be based on
activity which, if verified, would have some nexus (i.e., some relationship) to the
employee's position. The parties agree that the conduct of employees while off duty shall
result in action only when there is a nexus between that conduct and the employee's
officia position. Employees will not be subject to harassment or frivolous inquiries.

Section 12

When an employee is the subject of an investigation and the employee reasonably
believes that his/her answer may incriminate himself/herself of criminal misconduct, the
employee may assert his’her 5th Amendment right to remain silent, unless the employee
IS given assurances that his’her answer may only be used for administrative purposes. |If
an employee receives such assurances, any refusal to answer may be the basis for
disciplinary action.

Section 13
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All employees may participate in the political process as permitted by law.

Article 8
Employee Obligations

Section 1
All employees are presumed to know and expected to comply with all laws and duly
published regulations and policies which relate to their employment and conduct. The

fact that a particular law, regulation, or policy may not be called to their attention by the
Office will not excuse any violation on their part.

Section 2

All employees are expected to observe Office hours and refrain from unauthorized
absences and leave abuse.

Section 3
A. Employees will make a good faith effort to return telephone messages when
received the same work day or, if received after 2:00 p.m., not later than the next work

morning.

B. Bargaining unit members are responsible for setting up their outgoing voice mail
messages properly.

Section 4

Unit employees shall provide a current mailing address and home phone number to their
immediate supervisor.

Section 5

Each employee shall attempt to perform to the best of his or her capability.

Section 6

Employees are to maintain a neat, clean, business-like appearance during working hours.

Clothing and behavior must be appropriate to the conduct of government business and
shall not be of akind that would reasonably bring criticism to the Office.

16



Section 7

In al contacts with the public and with other government employees, employees will be
responsive, courteous and considerate.

Section 8

Employees shall not intentionally falsify Office records. Falsification of any Office
records may be the basis for disciplinary action.

Section 9

The employer is entitled to require truthful answers from employees in response to
questions in matters of official interest. An employee who failsto provide such answers
is subject to disciplinary action, including removal. An employee need not answer a
guestion from a manager or management representative if it does not pertain to official
business.

Section 10

Bargaining unit members will utilize electronic mail for the purpose of both receiving
work related messages or information and for responding to work related inquiries made
by electronic mail. Electronic messages will generally be reviewed at |east once aday.
An employee may consult with his’her manager to determine how to appropriately
respond to an external customers email.

Section 11
The parties acknowledge that from time to time the Office issues electronic versions of
Office policies and procedures that typically contain the most up-to-date and accurate

data available and that such versions are the preferred source of guidance and should be
utilized.
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Article9
Union Rights

Section 1

As exclusive representatives of employeesin the unit, the Union is entitled to represent
al employeesin the unit.

Section 2
The Union shall have the right to bargain concerning any changes in the conditions of

employment of unit members, for which there is a bargaining obligation, in accordance
with Article 33, Impact and Implementation Bargaining.

Section 3

The Union has the right to consult with the Office concerning any matter affecting the
employees working conditions, upon the request of an employee.

Section 4

In order to implement the Union's rights under 5 USC 7114 (a)(2)(A) to participate in
formal meetings, the Office shall make every effort to provide the Union a minimum of
five (5) hours advance notice for such meetings. In any event such advance notice shall
be reasonable under the circumstances and sufficient to allow the Union time to arrange

for representation at the formal meeting. The Union shall have the right to one (1)
representative at such formal discussions.

Section 5

Advance notice under Section 4 above shall include the time, place and topic of
discussion.

Section 6

18



The Union shall have the right to speak to all new unit employees at an orientation
session. The Union will be given adequate notice of the schedule for its presentation.
The Union's presentation will not exceed fifteen (15) minutes and shall not include any
direct solicitation for membership. The Union may provide and distribute copies of the
Agreement, newsletter and other materials at its presentation. The Union will be allowed
one (1) representative, on official time, at such orientation sessions. Nothing in the
Union's presentation, either oral or written or in the materials distributed, shall bring the
agency or any agency officia into contempt or disrepute.

Section 7

The Union shall be entitled to all other rights provided for in other articles of this
Agreement or otherwise provided for by law, notwithstanding that they are not set forth
inthisarticle.
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Article 10
Union Obligations

Section 1

The Union, as the exclusive representative of all employees in the unit, has the
responsibility to represent the interest of all such employees without discrimination and
without regard to employee membership in the Union.

Section 2

The Union shall abide by the standards of conduct for labor organizations required by the
CSRA and regulations.

Section 3

The Union and Management agree to give reasonable advance notice of no less than 10
days, of the intent to file an unfair labor practice charge with the Federal Labor Relations
Authority (FLRA) so asto alow an opportunity for an informal disposition of the matter.
Section 4

The Union in discharging its duties, agrees to encourage its members to comply with
applicable regulations, the Agreement and Office policy.

Section 5
Pursuant to Section 7116(b) of the Civil Service Reform Act, the Union shall not:

A. Interfere with, restrain, or coerce any employee in the exercise by the employee of
any right under the Act or this Agreement;

20



B. Cause or attempt to cause an agency to discriminate against any employee in the
exercise by the employee of any right under this Agreement or the Act;

C. Coerce, discipline, fine, or attempt to coerce a member of the labor organization
as punishment, reprisal, or for the purpose of hindering or impeding the member's work
performance or productivity as an employee or the discharge of the member's duties as an
employee;

D. Discriminate against an employee with regard to the terms or conditions of
membership in the labor organization on the basis of race, color, creed, national origin,

sex, age, preferential or non preferential civil service status, political affiliation, marital
status, or handicapping condition;

E. Refuse to consult or negotiate in good faith with the Office as required by the Act;

E. Fail or refuse to cooperate in impasse procedures and impasse decisions as
required by the Act and the Agreement;

F. Call, or participate in, a strike, work stoppage, or slowdown, or picketing of an
agency in alabor-management dispute if such picketing interferes with an agency's
operations, or condone any such activity by failing to take action to prevent or stop such

activity. Nothinginthis Article shall prohibit lawful informational picketing which does
not interfere with the Office's operations.

Section 6

The Union will not engage in unlawful coercion or intimidation against management.
Section 7

The Union supports maintenance of service-oriented and businesslike attitude and
behavior, particularly in dealing with the public, supervisors, management officials and
co-workers.

Section 8

Personal information about an employee received by the Union shall be safeguarded and
treated as confidentia by the Union in order to protect employee privacy.
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Article 11
Grievance Procedure

Section 1

The Office and the Union recognize and endorse the importance of considering employee
complaints and grievances promptly and, whenever possible, informally. The parties
agree that this grievance procedure will provide a mutually acceptable means of resolving
complaints and grievances at the lowest level possible, and the Office and Union agree to
work toward this end.

Section 2

A. The procedure described in these sections shall constitute the sole and exclusive
procedure available to bargaining unit members for resolving grievances under this or
any other negotiated agreement between the parties, e.g. flexitime.

B. Thisprocedureis available to any member of the unit, to the Union on its behalf or on
behalf of member(s) of the bargaining unit, and to the Office. Any of the
aforementioned parties making use of this procedure shall be referred to, for the
purpose of this article, as the Grievant.

Section 3: Definition and Scope

A grievance is any complaint:

1. by amember of the bargaining unit concerning any matter relating to the employment
of that member; or

2. by the Union of the Office concerning any matter that relates to the employment of
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any bargaining unit member or group of members or that relates to the rights of the
Union or the Office; or

by any bargaining unit matter that affects the member personally, or by the Union or
by the Office concerning:

(a) the effect or interpretation, or a claim of breach of this Agreement;

(b) any claimed violation, misinterpretation, or misapplication of any law,
regulation, or established personnel policy or practice affecting conditions of
employment;

(c) any claimed discriminatory or inequitable treatment; any violation of the
Merit System principles of 5 USC § 2301, or any prohibited personnel
practice of 5 USC § 2302.

Section 4

The following matters are considered not grievable under the provisions of this
procedure: Those matters excluded from coverage under 5 U.S.C. 87121(c) relating to:

A.
B.
C.
D

E.

any claimed violation of prohibited political activities;
retirement, life insurance, or health insurance;
suspension of removal in the interest of national security;
. any examination, certification or appointment;

the classification of any position which does not result in the reduction in grade or
pay of an employee;

Section 5

The Office may cease to process and terminate a grievance upon:

A

B.

. the Union’ s written request, when the Union is the Grievant;
the voluntary termination of the Grievant’s employment except where pay relief is
involved;
the death of a Grievant , except where pay relief isinvolved;
. fallure of the Grievant or the Union to meet any of the time limits herein; or

failure of the Grievant to properly set forth the substance of this grievance as required
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by section 11(A) of this article. However, if the Grievant has substantially complied
with the provisions of section 11(A) but has omitted some material, the Office shall
notify the Grievant at the first level of the grievance procedure and the Grievant shall
have five (5) working days to provide the omitted material to avoid termination. The
Office’s period for response to the grievance shall be reset to start from the time the
omission is corrected; or

F. therequest of the grievant

Section 6

In the event the Office fails to meet the requirements of these sections, the Union or the
grievant is permitted to proceed to the next step of the grievance procedure. However, if
adecision isrendered after the time limit, that decision shall become a part of the record.

Section 7

In the event either party should declare a grievance non-grievable or non-arbitrable, the
original grievance shall be considered amended to include thisissue. The earlier this
declaration is made, the better. However, in no event can such declaration be made after
the issuance of the second step answer. All disputes of grievability or arbitrability shall
be referred to arbitration as a threshold in connection with the related grievance.

Section 8

When the Office and the Union agree that grievances should be combined, the Union
will select one case for processing under the grievance procedure. The employeeswill be
advised that in processing one grievance for the group, the decision of the case selected
will be binding on all other cases. Names of all employeesinvolved in this procedure
will be made a part of the record of the case selected for processing, and when a decision
is made on the grievance, each employee will be individually notified.

Section 9

A matter of concern or dissatisfaction orally expressed by an employee to his or her
supervisor is not a grievance provided for by this section and is not subject to them.

Section 10
A Grievant shall have theright to represent herself/himself.

Section 11
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The following steps constitute the required steps for processing grievances:
A. First Step

1. The grievance must be reduced to writing. The written grievance shall be
submitted within (30) calendar days after the event or action prompting the
grievance, or the date the Grievant became aware of, or should have become
aware of, the event or action. If the grievant filesa FOIA or information request
simultaneously with the grievance and the information is received before a
hearing occurs or adecision is rendered, the grievanct, at his or her request, will
be granted a five (5) working day extension to amend the grievance. However,
such amendment must be within the scope of the original grievance and must be
based upon the information received. The deciding official will be allowed five
(5) additional working days to render a decision.

2. Thewritten grievance shall be submitted to the lowest level supervisor with
authority to resolve the grievance (usualy the employee' simmediate supervisor),
who shall render awritten decision within five (5) working days. If the
management official to whom the grievance is submitted feels that he or she does
not have the authority to resolve the grievance, he or she will direct the grievance
to the proper official within three (3) working days. If, because of the nature of
the grievance, either the Union or the Office feels that immediate supervisor is not
the appropriate Step One official, that party may contact the Labor Management
Relations (LMR) Office to discuss whether such supervisor should hear the
grievance. LMR will consult with the appropriate official(s) and shall designate
the Step One official. If an employee is grieving a performance rating and has
already requested reconsideration by the approving official, the grievance will
begin at Step Two. The proper official shall render awritten decision within five
(5) working days of receiving a grievance from the management official. If the
proper officia isthe Commissioner for Trademarks, second step procedures will
be used.

3. Inthe case of an Office grievance, the designee of subparagraph A.4(f) of this
section should be the employee who will handle the grievance for the Office and
the Union President shall be the person to receive the written grievance.

4. The written grievance must contain the following information:

a) name, grade, title, and work unit of the Grievant, name of the person
representing the Grievant, or name of the person representing the Union
if itisaUnion grievance;

b) the name and title of the official to whom the grievance is submitted and
the date submitted;
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c) adetailed statement describing the facts involved, the date the incident
occurred which gave rise to the grievance, or the date the Grievant
became aware of the incident;

d) the Agreement article(s) and section(s), law(s), regulation(s), rule(s)
and/or other item(s) violated, misinterpreted or misapplied;

e) theremedy desired,

f) astatement that the Union, or its designee, is representing the Grievant,
or that the grievant chooses self representation; and

g) the Grievant’s signature

B. If thefirst step failsto produce a satisfactory resolution, the Grievant may proceed to
the second step.

C. Second Step

1. Within five (5) working days of the decision at the first step, the grievant must
present in writing arequest to proceed with the grievance to the Commissioner for
Trademarks or a designated representative, who may not be the step one decision
maker.

2. Thewritten request shall include a copy of the original grievance, the step one
decision and preferably should specify that portion of the step one decision to
which Grievant has objection.

3. The Commissioner for Trademarks or designated representative shall conduct an
investigation which may include a conference with the Grievant, the Grievant’s
representative, the Union, and/or witnesses, if requested and shall render awritten
decision. However, the Grievant may waive his or her right to have a conference
at any time after the decision at the first step. If a conference is requested and
later waived, the deciding officia will have ten (10) working days from the
waiver date to render a decision.

4, The Commissioner for Trademarks or designated representative shall render a
written decision within ten (10) working days if no conference is held, or within
ten (10) working days after any conferenceis held.

5. If the Grievant represents himself/herself, the Union shall have the right to have
an observer at the conference.

D. Referral to Arbitration
In the event that step one in the case of an Office grievance, or step two in the casein the

individual or aUnion grievance, fails to produce a satisfactory result, either the Office or
the Union may proceed to arbitration as provided in Section 14.
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Section 12: Institutional Grievances

For institutional grievances, in lieu of step-by-step procedures outlined above, the Union
may submit awritten grievance to the Commissioner for Trademarks, or designated
representative. Upon request of the Union, the Office and the Union shall meet within
ten (10) working days to discuss the grievance. A written decision shall be rendered
within ten (10) working days after the meeting or within ten (10) working days of the
filing of the grievance if no meeting isrequested. If the Union is not satisfied with the
decision, the Union may proceed to arbitration as specified in Section 14

Section 13: Rights of Parties

A.

An employeeis entitled to representation at any of the steps of the grievance
procedure. However, nothing in this Agreement shall require the Union to represent
an employee if the Union considers the grievance to be invalid, without sufficient
merit, or for other good reasons (e.g., financial)

A copy of any document becoming part of the grievance record under this article shall
be furnished to the Grievant, Union, Offices, and parties (if combined grievance
under Section 8) by the person presenting the document.

The Office shall provide requested information, records and evidence under its
control or inits possession in atimely and accurate manner accordance with
applicable law. Such requests should be reasonable. If adispute arises over access to
information in connection with a grievance, it will be joined to the grievance unless
the Union decides to pursue an Unfair Labor Practice (ULP) with the Federal Labor
Relations Authority (FLRA)

Since dissatisfactions and disagreements may occasionally arise among people in any
work situation, the Office agrees that no reprisal will be taken against any employee
for initiating a grievance.

The Union has the right to advance notice of and to be present at any Office initiated
meeting with the Grievant or any meeting with the Grievant after the step one
decision is rendered.

If the Union is not the designated representative of the Grievant, the Union shall
have the right to file an “amicus-type” statement for informational purposes. This
statement shall become part of the grievance record.

Section 14: Arbitration
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A. The Union and the Office shall have the right to have a grievance submitted to
binding arbitration. The Union or the Office shall initiate arbitration by filing written
notice with the Chief of the Employee/Labor Relations Division or with the President
of the Union, as applicable, of its desire to arbitrate within twenty (20) calendar days
after the final Office or Union decision has been rendered. Arbitration may be
invoked only by the Union or by the Office. An employee does not have the right to
invoke arbitration.

B. The parties shall attempt to select a mutually acceptable Arbitrator within ten (10)
calendar days from the date of receipt of the notice in Section 14(A) by the other

party.

C. If the partiesfail to agree on an Arbitrator within this time period, the parties shall
request a panel of seven (7) arbitrators from the Federal Mediation and Conciliation
Service. Within fourteen (14) days of receipt of thelist, the parties shall meet to
choose an Arbitrator. The party to make the first strike shall be determined by a coin
toss. Each party shall alternate in striking through the name of an Arbitrator until one
Arbitrator remains. That arbitrator shall be deemed selected and shall specify the
procedures to be followed during the arbitration proceedings as long as such
procedures are in accordance with the provisions of this Article.

D. TheFederal Mediation and Conciliation Service shall be empowered to make a direct
designation of an Arbitrator or allow one party to specify an Arbitrator to hear the
case in the event;

1. Either party refusesto participate in the selection of an Arbitrator; or
2. Thereisinaction or undue delay on the part of either party.

E. Arbitration is provided in this grievance procedure as a means of obtaining the
services of athird party, when necessary, to assist in the resolution of grievances.
The arbitration procedure set forth herein shall not be extended to include matters
related to changes or proposed changes in this Agreement, such changes being subject
to negotiation under the terms of this Agreement, nor shall it be extended to disputes
over any matter excluded from the grievance procedure by this Agreement.

F. The Arbitrator shall have the authority to interpret this Agreement as necessary to
render a decision consistent with the provisions of this Article. The decision of the
Arbitrator shall in no way change or amend this or any supplemental agreements or
regul ations which take precedence over this agreement.

G. The Office and the Union shall attempt to agree in writing upon the precise issue(s) to
be decided, and shall submit ajoint statement to that effect in advance of any
arbitration proceedings. If the parties are unable to concur, each party shall specify
the issue in writing with copies to each other and to the Arbitrator. The moving party
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shall include with its statement of issues the redress it expects from the arbitration.
H. The arbitration proceeding shall be held on premises provided by the Office.

I.  The Arbitrator shall be requested to render a decision to the Office and the Union no
later than forty-five (45) days after the conclusion of the hearing or the Arbitrator’s
receipt of post-hearing briefs, if they are submitted. The hearing will only be
conducted if the parties are unable to stipul ate as to the facts of the case.

J. The prevailing party shall be entitled to all relief or remedies provided for under the
law.

K. Either party may file exceptionsto the Arbitrator’s award with the Federal Labor
Relations Authority under the regulations prescribed by the Authority.

L. Each party shall pay the expenses of its own witnesses, its own travel expenses and
for any transcript or other record of the proceedings desired by the party.

M. The Union and the Office shall share equally in the cost of arbitration.

Section 15

Absence of either party from the Office on approved leave for eight (8) consecutive hours
or continuous eight (8) hour increment shall constitute an automatic extension of the time
limit set forth herein for an equal period of time for the party who is absent. For the
purpose of this Section, when the Union is the Grievant, the President of the Union isthe
party whose approved |eave may extend the time limits. Automatic extension under this
Section will be limited to fourteen (14) days.

Section 16

The Union and the Office agree it is mutually desireable to handle disputes amicably and
inafair and expeditious manner. To this end, this Article may be re-opened by either
party, but not later than one year from the effective date of this agreement, to discuss an
Alternate Dispute Resolution (ADR) procedure as an alternate resolution for grievances
and EEO complaints. If one party requests the inclusion of ULP proceduresin the
discussion it will be included if both parties agree. If neither party re-opens within one
year, then the re-opener option, asit pertains to this section, expires.
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Article 12
Promotion and Reassignment

Section 1

All vacancies described in this article shall be filled on the basis of merit, fitness and
qualifications and without regard to race, color, religion, national origin, personal
favoritism, age, marital status, sex, physical handicap, political or employee
organizational affiliation, except as may be authorized or required by law. The Office
will select individuals for promotion and reassignment to positions in the bargaining unit
in accordance with applicable laws and regulations so as to develop employee
confidence.

Section 2

It isthe right of the Office to promote and reassign employees consistent with the
appropriate laws, regulations, policies and practices and the provisions of this Agreement.

Section 3

Sections 3-5 cover the following competitive actions or bargaining unit employees to
classified bargaining unit positions:
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A. Competitive promotions;

B. A temporary promotion over 90 days. All prior service at the higher grade level
during the preceding 12 months including details to higher grade positions or
temporary promotions must be counted as part of the 90 days.

A temporary promotion may only be made permanent without further competition if
the fact that it might lead to a permanent position was originally made known to all
potential candidates and the temporary promotion results from a competitive process;

C. Reassignments to positions with known promotion potential to higher than the
employee' s current position.

Section 4

A. The Office will send a vacancy announcement via el ectronic mail to each bargaining
unit member to cover all vacancies that must be filled in accordance with the
procedures of this Article. The announcement will be sent via electronic mail within
aminimum of ten (10) days prior to the closing date.

B. When announcements are issued they will contain:

1. Announcement number;

2. Opening and closing date;

3. Position title, series and grade;

4. Organization location and duty station;

5. Known promotion potential/career ladder status where appropriate;
6. Principal duties;

7. Minimum qualifications required;

8. Evaluations methods;

9. Statement of equal employment opportunity;
10. Selective placement factors, if any; and

11. Number of positionsto be filled.

C. Applicants must meet all qualification requirements by the closing date of the
vacancy announcement.

D. Ranking factors must be job related and will not be tailored to fit the qualifications of
aparticular individual.

E. Notice of al vacancy announcements subsequently cancelled will be sent to each
bargaining unit member, via electronic mail.

F. The Office shall individually notify al candidates as to whether they were selected or
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not. In addition, the Office will notify all applicants who have applied for a position
which was announced and open but subsequently withdrawn.

G. If there are more than 8 candidates subject to panel evaluation, al eligible candidates
will be evaluated and ranked in afair and objective fashion.

H. Inorder to provide afair ranking of more than eight candidates subject to panel
evaluation an evaluation panel will be utilized. The panel will be constituted in the
following manner:

A panel for aparticular position will consist of at least three members, selected by the
Office of Personnel, one of whom shall be from an office or unit other than the one in
which the vacancy islocated. At least one of these members must be familiar with the
work where the vacancy islocated. When advice and guidance on the interpretation of
gualifications is considered essential, the selecting official may advise the panel but has
no vote. Such advice should normally be provided before the panel receives the names
and applications of the candidates.

I. Within thirty days after the vacancy announcement has closed, the panel shall
evaluate and rank the candidates as “ Qualified” and “Best Qualified.” All eigible
candidates will be evaluated on the basis of valid job-related criteria which measure
the knowledge, skills, abilities and personal characteristics essential to successful
performance in the position to befilled. The panel shall maintain arecord of what
points are credited to each candidate. Upon the filing of a grievance or formal

complaint regarding the selection, records of the panel shall be available to the Union
and the grievant in accordance with applicable law and regulation. These records
shall be retained for two (2) years or until any grievance or formal complaint
regarding the selection isfinally resolved, whichever, islonger.

J. Apart from documented cases of |eave abuse, an employee' s accumulation or balance
of annual or sick leave may be considered by the ranking panel or ranking official,
selecting official or supervisor as abasis for selection for promotion.

K. When al eligible candidates have been evaluated and ranked, the Office will
promptly issue form CD-262, “Merit Assignment Program Certificate,” listing the
names of the best qualified candidates in alphabetical order, to be considered by the
selecting official.

1. A Certificate will usually include the names of three to five best-qualified
candidates for the vacancy to befilled. Additional candidates maybe certified
where meaningful distinctions cannot be made. Ten the maximum number of
best qualified candidates that may be referred to the selecting official, except
as stated in subsection 3, but the number of candidates may be increased to the
extent necessary to include all of the candidates available from other
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appropriate sources as “ other appropriate sources’ isused in 5 USC 7106
@)C(ii).

2. In cases where meaningful distinctions of qualifications cannot be made
through the application of quality ranking factors and an excessive number of
candidates are considered equally qualified, up to 10 candidates may be listed
on acertificate based on seniority with the Office.

3. When thereis more than one vacancy to befilled from a certificate, one
additional candidate may be added to the certificate for each additional
vacancy. |Intheevent additional vacancy(is) occur within one month after an
announcement has closed, the old announcement maybe used to fill the vacant
position.

4, After al eligible candidates subject to panel evaluation are ranked, PTO
employees will be considered for vacancies under the procedures of this
article before any other candidates are considered.

5. Once non-PTO employees are considered, PTO employees will be
simultaneously considered.

6. When a PTO employee is passed over for selection in favor of anon-PTO
applicant, the former will be given awritten explanation of all the reasons for
non-selection.

7. A Merit Assignment Program Certificate isvalid for (30) calendar days from
the date of the issuance. The certificates may be extended for 30 additional
days upon avalid request by the selecting official.

8. Interviews, with the selecting official are optional. If one member of the best-
qualified group isinterviewed, al must be interviewed.

9. If the candidate selected is a unit employee, he/she shall be promoted at the
beginning of the next pay period following completion of all necessary
approvals and processing requirements. Under unusual circumstances, (e.g.
permit arrangements to be made for the completion of essential assignments),
this time period for promotions may be extended.

L. When requested by a competing bargaining unit applicant, the Office shall furnish the
following information after the action has been compl eted:

1 The name(s) of the individual (s) selected,;

2. Whether the applicant was found to be qualified;
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3. Whether the applicant was referred to the selecting official;

4. Any other relevant and necessary information which is permitted by law, which the
applicant may require to prosecute a grievance or other challenge; and

5. Inwhat area, if any, abargaining unit employee may improve his or her qualifications
to enhance chances for future selection. (Thisinformation normally will be furnished

by means of a counseling discussion with either arepresentative of the Office of
Personnel or a knowledgeable supervisor.)

M. Upon request at completion of the selection process, a copy of the completed ranking
and selection report shall be made available to the Union. The ranking and selection
report will contain, at a minimum the following;
1.  Announcement;
2. Date of Report;
3. Number of vacancies,
4. Sanitized summary of the panel scores;
5. The series, grade of the employee referred, if the candidates were within the
bargaining unit;
6. If candidates were not bargaining unit employees, thiswill be so designated;
7. Selection action (i.e. clear indication of which candidates were selected);
8. Date of selection action; and
9. Date€dligiblefor promotion.
N. Grievances arising out of the application of the promotion plan shall be processed
under the negotiated grievance procedure. It isunderstood that non-selection for

promotion from a group of properly ranked and certified candidatesis not grievable.

0. Due consideration will be given to requests for voluntary downgrades.
Section 5

No member of the unit shall be placed in a disadvantageous position with regard to
promotions by virtue of officially initiated service on adetail or work project.

34



Section 6

A. This section covers temporary promotion actions to bargaining unit positions of 90
daysor less.

B. When an employee in the bargaining unit is temporarily assigned to another position
in the bargaining unit classified at a higher level for more than thirty (30) days, a
temporary promotion will be made under applicable rules and regulations.

Section 7

A. Thissection covers career ladder promotions to positions through the GS -13 level.
Employeesin identified career ladder positions working below the GS-13 level will
be eligible for promotion provided that the employees meet the requirements of the
position including satisfactory demonstration of ability to perform at the next higher
grade and have a current Fully Successful performance rating, and there are sufficient
funds and higher level work to be performed.

The effective date will be the beginning of the first pay period after al applicable
regulations and approval requirements are met. Employees who meet the requirements
for promotion and who are not promoted after meeting all applicable regulations and
approval requirements and in accordance with the Back Pay Act, 5 USC 5596, 5 USC
550 subpart H, and relevant Computer General decisions, shall be entitled to back pay
from the first pay period after meeting such regulations and approval requirements.
Bargaining unit employees who are not promoted after completion of the minimum time
in grade shall have the right to request and receive a written statement from their

supervisor after face-to-face discussion between them. The supervisor's statement shall
list the reasons for withholding the promotion and explain how the employee's
performance can be improved to qualify for promotion.

Section 8

Approved leave, whether sick leave or annual leave or leave without pay shall not be
used as a basis for determining ability to perform the job under the terms of this article
unlessthe leave in of such duration that the employee has not adequately progressed in
job knowledge or performance or unless there have been frequent instances of sick leave
or tardiness which, though approved, have been the subject of counseling between the
employee and supervisor. Five Hundred twenty-two (522) hours of leave in one year
shall be considered prima facie proof of inadequate progress in job knowledge or
performance for purposes of promotion.

Section 9
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The Office shall consult semi-annually with the Union upon request regarding
professional staffing goals and hiring plans.

Section 10

The Office hereby expresses willingness to consider promptly written requests made to
designated Office officials for transfers or reassignments from al members of the unit.
Requests for reassignment within one’ s series and grade will be honored subject to the
needs of the Office. If arequest isdenied, it must be denied in writing. Thereafter,
management will consider the denied request to be ongoing and will approve the request
as soon as practicable, subject to the needs of the Office. In any event, the Office will
provide the status of an ongoing request to an employee once every six months or earlier
upon employee request. Nothing derogatory shall be connoted in any request for transfer
or reassignment and the individual so requesting shall be free from discrimination or
reprisal therefore.

Section 11

Request for personnel action will be processed promptly.

Section 12

The Office agrees that the promotion of an employee shall not be delayed only because

the employee’ s supervisor has been newly appointed to that position and is unfamiliar
with the employee’ s work.

Section 13

When it is necessary to reassign employees due to staffing imbalance, the Office will
first ask for volunteers from among the qualified employees at the affected office. If
there are too many volunteers, the employees with the oldest PTO service computation
date shall be given first consideration for the reassignment, absent operational needs. |If
there are too few volunteers, employees with the most recent PTO service computation
date will be given first consideration for the reassignment, absent operational needs.
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Article 13
Performance Appraisal

Section 1

Employee performance evaluations will be conducted pursuant to the General Workforce
Performance Appraisal Systems (GWPAYS), attached as Appendix . GWPASIs
attached for reference. In the event of a conflict between GWPAS and the terms of this
Article, the terms of this Article shall prevail.

A. Therewill be appraisals for details after 90 days

B. Therewill be a45 day notice of achange in plans and a 15 day comment period.

C. The Union will be notified of a change in plans before employees are notified.

D. If the Office intends to change performance plans after performance plans for the
rating year arein effect and the change is atemporary modification of the plan for one
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month or less, and is caused by an extraordinary business emergency, then the change
may be implemented after afifteen (15) day notice period. 1n such cases the impact and
implementation bargaining, if requested, shall begin during the notice period.

E. TheUnion will be the exclusive employee representative to consult with the Officein
the development of the performance plans. Individual employees will retain the right to
dispute the application of the plan to their individual circumstances. This does not
prejudice the Union's right to represent employees in grievances concerning performance
appraisal.

F. If arating official and an employee disagree over the application of any performance
plan items, the rating official and the employee should attempt to resolve the
disagreement through discussion. If discussion failsto resolve the dispute, either party
may ask for areview of the dispute by the approving official. If the dispute remains
unresolved, the approving official shall make the final decision regarding the content of
the plan.

G. Normally, employees will get their plan at the beginning of the rating period.

H. Inthe event that application of this rating system leads to an unfair or unreasonable
overall performance rating, the rating official shall have the ability to assign a
performance rating that is fair and reasonable under the circumstances.

I. All appraisals of performance will be madein afair, reasonable and accurate
manner, based upon the employee's performance during the appraisal period, using
verifiable data.

J. All ratings must also be based on adequate observation and knowledge by the

rating official of all factors affecting the employee's performance. If the rating official
feelsthat he/sheis not able to properly evaluate an employee's performance because of
lack of opportunity to observe performance, the rating official may request an extension
of the due date of an official rating for a period up to but not to exceed three (3) months.
Adverse comments relating to an unsatisfactory rating made by the supervisor must be
supported by appropriate and actual examples.

K. Management has determined that it will continue to apply supplemental standards.
Section 2
A. An employee paid at less than step 10 of the grade of his or her position, shall

earn advancement in pay to the next higher step of that grade upon meeting the following
three requirements established by law:
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1 The employee's performance of the duties and responsibilities of his or her
assigned position, must be at an acceptable level of competence.

2. The employee must have compl eted the required waiting period for
advancement to the next higher step of the grade of his or her position.

3. The employee must not have received an equivalent increase during the
waiting period.

B. At least ninety (90) days prior to the date that an employeeis eligibleto receive a
within-grade increase, the employee's supervisor will notify the employee as to his or her
performance. If the Office, through administrative oversight, fails to give thiswarning
notice 90 calendar days in advance of the within grade increase due date, the within grade
determination shall still occur on time and the Office shall still provide a 90 calendar day
improvement period. If after the improvement period, the employee improvesto an
acceptable level of competence, the within grade increase may be granted at the
beginning of the next pay period.

C. If the supervisor believes that the employee's work is not at an acceptable level of
competence, the 90 day notice must outline all the reasons for the supervisor's belief,
along with citations to relevant examples of poor performance.

D. If the final decision isto deny the increase, this must be stated in writing along
with the reasons relied upon in making the final decision. The employee's right to appeal
and the procedures for such will be outlined in the letter.

E. At any time after the increase has been denied, the employee has the right to the
increase, when the Office determines that he/she has demonstrated sustained performance
at the acceptable level of competence.

Section 3: Action Based on Unacceptable Perfor mance

A. If an employee's performanceis at an unacceptable level, areduction in grade or
removal may beinitiated. The procedures set forth in 5 USC Chapter 43 and
GWPAS or 5 USC Chapter 75 may be followed, if appropriate, at the election of the
office.

B. If therating officia believesthat the employee could benefit from participation in
the Office Employee Assistance Program, the rating official shall fully consider the
program's provisions prior to taking action against the employee. However, employee
participation in this program is strictly voluntary.

C. Anemployee can request any other action to assist the employee in raising his/her
performance level from his’/her supervisor, Employee Relations, Office of Civil Rights, or
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other appropriate management official.

D. If the employee's performance continues to be unacceptable, formal personnel
action, in the form of reduction in grade or removal may be initiated. If thisactionis
undertaken, the procedure set forth in 5 CFR 432 will be followed, if legally appropriate.

E. Theactions covered by this section are reductionsin grade and removals for
unacceptable performance taken under 5 USC Chapter 43. All provisions of the Civil
Service Due Process Amendments (Public Law 101-376), attached as Appendix D, apply,
except as modified below.

1 A non-preference eligible (non-veteran) employee who has completed two years
of current continuous employment in the same or similar positions against whom an
action based on unacceptable performance has been taken may appeal the decision to the
Merit Systems Protection Board, or with the consent of the Union, to arbitration under the
terms of this agreement, but not both.

2. A preference eligible (veteran) employee who has completed one year of current
continuous employment in the same or similar positions, and against whom an action
based on unacceptabl e performance has been taken may appeal the decision to the Merit
Systems Protection Board, or with the consent of the Union, to arbitration under the terms
of this agreement, but not both.

F. Prior to proposing any action under 5 USC Chapter 43, the Office will provide a
performance improvement period in accordance with Article 13, Section 3. If during the
performance improvement period (PIP), the employee has demonstrated definite
improvement, but not quite enough to meet the marginal level of performance, then

management may extend the PIP for a reasonable time or propose a reduction in grade or
removal as appropriate.

G. A meeting between an employee and his/her supervisor and/or other officials of

the Office during which the principal topic of discussion is an action or potential action
for unacceptable performance (i.e., areduction-in-grade or removal for unacceptable
performance) will entitle the employee involved to be accompanied by a Union
representative during such meeting. If such arequest is made, the supervisor or other line
management official will honor the request. If after the proposal notice has been
delivered and the employee has designated the Union as hig/her representative, the
employee shall have the right to have the Union represented at any discussion between
the Office and an employee. The Union reservesits rights under Article 9, Section 4 and
statute.

H. An employee whose reduction in grade or removal is proposed under this article

shall be provided with at least thirty (30) days advance written notice of the proposed
action that identifies:
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1. the specific instances of unacceptable performance by the employee on which the
proposed action is based;

2. the critical element(s) and standards of the employee's position involved in each
instance of unacceptable performance.

3. the employee's right to reasonable time to answer the agency's notice of proposed
action orally and/or in writing. Reasonable time shall normally be considered to be 14
calendar days from receipt of the proposal. Reasonable extensions of time will be
granted if requested and for good cause shown;

4. the employee's right to representation by the Union, an attorney or other
representative of his’her own choosing.

I.  The employee will be provided copies of all documents, which contain evidence,
relied upon by the Office in proposing the action. If any portion of an investigative
report is to be used as evidence, that portion will be included, i.e., the employee will be
presented with a proposal and supporting evidence that isidentical to that transmitted to
the deciding official. Nothing in this section isto be construed as awaiver of the
employee's or the Union's right to request additional information under other
authorization, such as the Freedom of Information Act, the Privacy Act, or the Civil
Service Reform Act.

J.  The employee shall have the right to be represented by the Union or by an
attorney or other representative of his’her own choosing in connection with the oral
and/or written reply.

K. The Office shall prepare a summary of any oral reply. Copies of the summary
shall be provided to the employee and his/her designated representative for review and
correction before any decision is made concerning the proposed action.

L. A proposed action may be based on instances of unacceptable performance which
occur within a 1-year period ending on the date of the proposed action. The employee
shall receive awritten decision specifying the reasons for the action taken and addressing
employee allegations of pertinent factual discrepancies. The decision will have the
concurrence of an officia at a higher level in the organization than the one who proposed
the action. Copies of the decision will be served on the employee and the designated
representative. The decision shall not be effective before the end of the 30 calendar day
period.

M. Whenever management has decided to effect areduction in grade or removal, the
employee will be offered an opportunity to resign before the written decision is issued.
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N. If because of performance improvement by the employee during the notice period,
the employee is not reduced in grade or removed, and the employee's performance
continues to be acceptable for 1 year from the date of the advanced written notice
provided for in Section 3H of this article, any entry or other notation of the unacceptable
performance shall be removed from any Office record relating to the employee.

0. The Office shall provide a sanitized copy of all performance based proposals and
decision letters to the Union simultaneous to their issuance to employees. Sanitized
decision letters are not required when the Union has been served under Section 3L above.

Section 4

All scores given to employees other than fully successful, will be supported by written
narrative justifications citing specific examples.

Section 5

Arbitrators will be free to change an employee’ s appraisal score in accordance with
existing case law.

Article 14
Physical Facilities

Section 1

The Office and the Union agree that a healthful environment is desirable. Therefore, the
Office and employees will observe al applicable rules and regulations relating to safety
and health in the work place.

Section 2
A. Thegoal of the Office shall beto provide a private, wall enclosed (full ceiling height)

Officeto al employees. Toward that end, the Office agrees to provide the following
or to make a good faith effort to secure space so asto provide the following:
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1. aprivate office of at least 120 square feet to al GS-13 employees or above
employees except that employees who work at home or who work part-time
may be required to double or share office space;

2. awork areaof at least 65 square feet per person for all employees doubled in
offices. When doubling is necessary, it shall be done by seniority among
employees on each floor. Except that where two employees within the same
Law Office request to share an office, their request will be honored, if practicable.

B. Should existing space prove inadequate to satisfy subparagraphs A1 and 2 above,
the Office agrees to give good faith consideration to the reallocation of existing space
and to the acquisition of additional space.

C. The Office agreesto consult in good faith with the Union about any problems with
respect to achieving subparagraphs A1 and 2. Further, the Office will keep the Union
apprised of its effortsto gain additional space. The Office will bargain in good faith
to the extent required by law with the Union with regard to any move to additional or
new space.

D. When doubling is necessary, it shall be structured as follows:

1. it shall be done by seniority among employees on each floor, except that part-time
and Trademark Work at Home (TWAH)employees will be doubled before full-
time employees working at the office;

2. before two full-time employees are doubled on afloor, the Office will double one
full-time employee with one part-time or TWAH employee or have them share an
office, when practicable;

3. where two employees within the same law office request to be doubled in an
office, their request will be honored, if practicable;

4. employees occupying interior offices will not be required to double in an office
unless and until all exterior offices have two attorneys doubled in the space; more
senior attorney with exterior offices on that floor will be given the option of either
doubling in an exterior office or taking an interior office alone;

5. employees shall be given two weeks notice that they are to be doubled. However,
if 2 weeks notice is not practicable, then employees will be notified as soon as
feasible. Employees will be notified as soon as practicable of the names of other
employees who are to be doubled;

6. the Office may provide telephone headsets to doubled employees, upon their
request, and if the Office determines that the costs are reasonable;

7. the Office shall collect and share with the Union within forty-five (45) days after
the relevant period, data comparing the performance of employees who are
doubled against employees who are not doubled as soon as ten (10) employees are
doubled (e.g. five (5) doubled offices), excluding part-time or TWAH employees,
production data will be collected quarterly and quality, phone percentage and
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docket management data will be collected semi-annually; the Office shall collect
data by grade-level and will share sanitized reports and progress reviews with the
Union; the Office shall consult quarterly with the Union concerning these
activities, upon Union request; nothing herein prevents the Union from collecting
itsown data as it seesfit;

8. the President and Vice-President of NTEU, Chapter 245 will not be doubled-up in
their offices.

E. The Office shall allow for intra-law office moves to occur as follows:

1. employees may voluntarily move to an available office once per quarter, except
that moves between window offices may not be made more than once every six
(6) months; moving from an interior office to an exterior window office shall not
be counted as a move;

For example:
If an employeeis hired on Jan.1, the employee may move from interior to exterior
window office on Apr 1 and may move to another window office on Jul 1.

2. the Office shall generally schedule set quarterly moving dates; however, if the
Office decides to schedule moves prior to the normal quarterly date, any
employee who would be eligible to move on the accelerated date; in al cases, the
Office shall notify employees in advance of upcoming move dates;

3. employees may not “bump” other employees out of their offices except if a
vacancy occurs in awindow office between regular move dates and a newer
employeeis placed is such office temporarily;

4. an employee who voluntarily transfersinto alaw office loses his or her seniority
for choosing an office for their initial office placement only; they subsequently

regain their seniority, and theinitial office placement is not considered a
voluntary move for the purpose of subsection E1 above.

F.  Management will provide a secured work space.
G. Management will provide a Health Unit in the North Tower building which will offer
services available to bargaining unit members, including screening and education

programs, comparabl e to those offered at the Health Unit in Crystal Plaza Three.

H. This Section shall be applicable except when doing so would preclude the Office's
implementation of the applicable Government-wide space utilization regulations.

Section 3



The Office agrees to continue to furnish the work areas in a manner appropriate to the
legal profession. The Office agreesto provide adequate storage space for the
performance of job responsibilities. The Union agrees that employees will maintain and
decorate their work areas in a manner appropriate to the legal profession and consistent
with the lease and GSA regulations.

Section 4

Smoking is prohibited by bargaining unit membersin al buildings occupied by
bargaining unit members.

Section 5

The Office agrees to allow access to the Trademark Law Library during non-operational
hours.

Section 6

The Office and the Union agree that clean, well maintained areas in which members of
the unit work are desirable. In thisregard, the Office agrees to make reasonable efforts to
enforce the lease requirements regarding the painting and cleaning of such areas.

Section 7

The Office shall have an annual health and safety inspection in each building that is
occupied with bargaining unit employees. Such inspections shall be conducted by an
Office designated official who shall be accompanied by a designated representative of the
Union. Where this designated Union representative is an employee, the representative
shall be on officia time.

Section 8

When an employee becomesill or isinjured in the performance of his’her duty, the
employee will be promptly referred to the Health Unit. Agency designated personnel will
provide initial necessary OWCP claim forms. Employees must contact agency
designated personnel to secure information concerning necessary claim forms and
guidance on other filing requirements. Employees are responsible for providing timely
and complete claim forms, and keeping agency designated personnel apprised of their
status and estimated time for return to work.

Section 9

An employee will be permitted to review documents relating to his/her claim for
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compensation which the Office of Workers' Compensation Programs has authorized the
Personnel Office to make available. The employee may be accompanied by his/her
designated representative if so desired.

Section 10

Normally, no professional will be assigned or reassigned to office space until such time
as the office space is substantially ready for occupation except that the installation of
phones may not be completed in the new offices at the time of the move.

Section 11

A.

The Office agrees that inadequate ventilation, heating, cooling, and lighting in

areas of the office in which members of the unit work, contribute to inefficiency and
further agrees to seek and request installation of adequate facilities to provide such
ventilation, heating, cooling and lighting where it does not exist. In the event of failure
of the air conditioning system, heating or lighting facilities, the Office agrees that those
employees present may be excused from duty with no loss of leave or salary, except that
the Office may relocate employeesif alternative work stations are available. (Failure of
the air conditioning system will be defined as any continuous period greater than four
hours in which the employee's office temperature is greater than 87 degrees F. Failure of
the heating facilities will be defined as any continuous four hour period in which the
employee's office temperature is below 60 degrees F).

B. Each office will contain adequate controlled lighting, ventilation with proper dust
filtration system, and heating, cooling and electrical outlets.
Section 12

Upon receiving new equipment which may impact on the work environment, the Office
will make available to the Union, upon request, any data received from the manufacturer
that shows environmental effects on both employees and the work area..

Section 13

A Safety and Health Committee is established for the purpose of advising the Office
concerning work-related safety and health matters. Two members will be appointed by
the Union and two members will be appointed by management. The committee will meet
guarterly and at such other times it determines necessary.
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Article 15
Overtime

Section 1

The Office may authorize paid overtime when it deems there is a specific need for
overtime. After deciding that paid overtimeisto be authorized, the Office shall announce
to the employees the type of work to be performed and the criteria and the specific
qualifications for the overtime.
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Section 2

Employees who intentionally falsify overtime records may be denied future opportunities
to work overtime and may be subject to disciplinary action.

Section 3

Complaints or disagreements concerning overtime shall be processed in accordance with
the negotiated grievance procedure.

Section 4

Within the above criteria, all qualified employees will be given equal opportunity
to participate in authorized overtime.

Section 5

The Office has determined that it will schedule overtime as far in advance as possible and
notify employees promptly.
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Article 16
Union Representation and
Official Time

Section 1

Union representatives shall be authorized a reasonable amount of official time not to
exceed the amount cal culated in section 2, with a maximum rollover of 250 hours per
year, effective as of the effective date of this agreement, to conduct the following
activities:

A. to prepare, investigate, and represent employees in grievances, discrimination
complaints, and to counsel employees,

B. to preparefor consultations and/or meetings with the Office. However, in the
interest of encouraging open and honest communication between the Union and the
Office, and in the interest of avoiding conflicts, informal, mutually agreed upon meetings
between Union representatives and designated Trademark management officials are
excluded from this Section. For these informal meetings, the Office shall authorize non-
official, actual time for both the meeting and for the preparation for the meeting, if
appropriate. The appropriateness of the amount of preparation time will be determined
by the Office and will be pre-approved upon request;

C. review of and response to memoranda, letters, and requests from the Office, as well
as proposed new instructions, manuals, notices, etc., which affect personnel policies,
practices or working conditions, except; as provided in Section 2A;

D. to attend hearings or meetings in the capacity of an observer where an employee has
elected to pursue a grievance without Union representation;

E. consideration of all matters concerning the interpretation and/or application of this
Agreement and/or the CSRA; and

F. attendance by one (1) representative, as a member of the public, at Trademark
Advisory Committee

G. Useof officia timewill be measured on afiscal year basis, and, for FY 1993, will be
pro rated from the effective date of the Agreement.

Section 2
The maximum amount of time authorized in Section 1 shall be calculated as follows;

1500 hours + 1.5 times the number of bargaining unit employees.
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The amount will be calculated at the start of the fiscal year (October 1). An adjustment
will be made semi-annually on March 30, using the above formula. The average between
the October 1 calculation and the March 30 calculation will be the actual number of bank
hours for that fiscal year.

Section 3
Union representatives shall be authorized actual time for Office initiated meetings.
Section 4

All employees in the unit shall be granted one (1) hour of official time per year to attend
Union meetings to discuss working conditions and/or other problems but not internal
affairs.

Section 5

Time spent conducting internal Union affairs such as solicitation of dues or members
shall not be conducted on official time.

Section 6

Management shall authorize atotal of 144 hours of official time per year to the 4 Union
officers or the designees for the purpose of attending Union sponsored training, providing
the training is of concern to the employee in his’her capacity as a Union representative.

Section 7

During the first month of the contract, the Union may hold a one hour meeting on non-
bank official time at which all employees may attend to discuss the terms of the contract.

Section 8

A. TheUnion President or his’her designee will approve all time charged to Union
activities by initialing the employee's bi-weekly work sheet. The approval will be given
to each employee, who will submit the work sheet in accordance with established
procedures.

B. The Officewill provide to the Union quarterly accounting of official time used by
union representatives, broken down into bank and non-bank official time.

Section 9
It is agreed and understood that when Union representatives intend to conduct official

union business, they will notify their supervisor by leaving a note on their desk indicating
where they are and approximately how long they will be gone. If the presence of the
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representative would cause substantial disruption at that time, the supervisor may
authorize an alternate time.

Section 10

A grievant shall be granted a reasonable amount of official time up to 6 hours for
preparation of the grievance and/or to prepare for arbitration.

Section 11

The grievant, the Union representative and all relevant employee witnesses shall be on
officia time for the presentation of any grievance matter or at any arbitration hearing.

Section 12
Employees will be granted actual official time for any adverse action hearings or

management investigations in which they are involved which may lead to disciplinary
action being taken against them.
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Article17
Union Facilities

Section 1

The Union shall be granted use of Office designated bulletin boards for notifications and
communications unless such use is prohibited by applicable laws, rules or regulations or
space isnot available.

Section 2

The Union agrees that no libelous material directed toward any management official will
be posted on bulletin boards. All material posted on the bulletin boards shall have the
prior approval of the Union President.

Section 3

The Office will provide meeting space, when available, to the Union upon reasonable
advance request. If not available, or if business exigencies require the use of the space
already promised to the Union, the Office agrees to offer space at other reasonable times.

Section 4

The Office will provide the Union with a personal computer and printer of the same
genera type and capability as currently used by bargaining unit members, for usin
fulfilling its representational duties. The Office will provide the Union locked storage
space of approximately 50 square feet.

Section 5

The Office agrees to allow the Union officers, Executive Committee and designated
Union representatives the use of a designated photocopy machine to make copies of
material directly related to their representational duties when the photocopier is not being
used for normal business. The Union will be given a designated code to be entered into
the photocopy machine whenever it used by the Union. Use of the photocopy machine
does not extend to any material relating to the Union'sinternal affairs. If the copy
machine designated for the Union's useis not available for an extended period of time,
the Union will be permitted to use an alternative machine as designated by the Office.

Section 6
Union representatives, in connection with matters covered by this agreement, may use
one designated facsimile machine for the transmittal of written materials. Use of the

facsimile machineis limited and does not extend to any matter relating to the Union's
internal affairs. Further, transmissions from the facsimile machine are limited to the
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Washington D.C. area. The Union will be given a designated code to be entered into the
facsimile machine whenever it is used by the Union. If the facsimile machine designated
for the Union's use is not available for an extended period of time, the Union will be
permitted to use an alternate machine as designated by the Office.
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Article 18
L eave

Section 1: Sick L eave

A. Requests for and approval of sick leave shall be made as far in advance as
practicable and shall be made directly to the employee's immediate supervisor or
supervisor's designeg(s) in the absence of the supervisor.

B. Whenitisnecessary to request emergency sick leave, i.e., the need is not known in
advance, the request to the supervisor or designee is to be made by the employee by 9:30
am., thefirst day of absence. Unless prior approval is obtained for absences of several
days duration, sick leave must be requested by 9:30 a.m. each succeeding morning the
employeeis absent.

C. Sick leave requests shall be granted for purposes approved by law and
government-wide regul ations.

D. All requestsfor sick leave are to be made in writing, using a Standard Form 71,
Request for Leave.

E. Sick leave must be used when unit employees go to the Health Unit for one hour
or longer.
F. A person shall be placed on sick leave restriction only if there is evidence of sick

leave abuse and the restriction isjustified in writing. The mere amount of |eave used for
ilIness does not constitute abuse.

G. Where the Office has reasonable ground to believe that an employee has abused
sick leave, awritten warning may be issued informing the employee that if the described
abuse continues, sick leave restriction may be imposed. If subsequently imposed, another
written notice will be provided explaining that, for a stated period, but not to exceed 6
months, request for approval of sick leave must be accompanied by amedical certificate.
At the end of the stated period, the Office shall review the employee's situation and shall
give the employee notice of recession or renewal of the restriction due to continued
abuse.

H. Requests for advanced sick leave will normally be granted in accordance with
governing regulations when al of the following conditions are met:

1 the employeeis eligible to earn sick leave;

2. the employee's request does not exceed 240 hours, or for temporary employees
only the amount to be earned during the period of temporary employment if appropriate;



3. there is no reason to believe the employee will not return to work after having
used the leave, and the employee has sufficient fundsin his or her retirement account or

any other source of monies owed to the employee by the Government to reimburse the
Employer for the advance, should the employee not return to work;

4. the employee has provided acceptable medical documentation of the need for
advanced sick leave; and

5. the employee is not subject to leave restriction.

l. 1. Employees shall not be required to furnish amedical certificate to
substantiate requests for approval of sick leave unless:

@ the leave exceeds 5 consecutive work days; or
(b) the employee has been placed on leave restriction.

2. However, the supervisor has the discretion to require medical certificates

for sick leave of 4 or 5 consecutive days if he/she has reason to believe the employeeis

abusing the use of sick leave.

J. An acceptable medical certificate is awritten statement signed by aregistered
practicing physician or appropriate medical practitioner certifying to the
incapacitation, examination treatment, or the period of disability of an employee
while he/she was undergoing professional treatment.

Section 2: Annual L eave

A. Employees are entitled to take annual leave subject to the operating needs of the
Office.
B. Requests for and approval of annual leave shall be made asfar in advance as

practicable and shall be made directly to the employee's immediate supervisor or
supervisor's designees(s) in the absence of the supervisor.

C. Employees, may be given advanced annual |eave when:
1 they are eligible to earn annual leave;
2. they have served more than ninety (90) daysin their current appointment; and

3. their request does not exceed the amount of annual |eave they would earn during
the remainder of the year.
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D. When it isnecessary to request emergency annual leave, i.e., the need is not known
in advance, the request to the supervisor or designee is to be made by the employee by
9:30 am., thefirst day of absence.

E. All requests for annual |eave are to be made in writing, using a Standard Form 71,
Request for Leave.

Section 3: M ater nity/Paternity L eave

A. In accordance with Government Wide Regulations, a female employee may be
absent on leave for maternity purposes. The length of such absence shall be determined
by the employee, her physician and her supervisor. She may use sick leave, annual leave,
or leave without pay to the extent that she has available annual and sick leave, provided
however, that requests for advanced sick |eave shall be treated by the Office the same as
any other available annual leave time. Any absence in excess of available annual, or sick
leave time will be recorded and treated as |eave without pay.

B. The female employee, her physician and her supervisor, shall decide when the
absence will begin. On the employee's request and upon furnishing a medical certificate,
absence will be charged to sick leave to the extent available. The employee should make
known her intent to request leave for maternity reasons indicating the type of leave,
approximate dates and anticipated duration, at least 30 calendar days in advance to allow
the Office to prepare for any staffing adjustments which may be necessary.

C. No arbitrary date requiring a pregnant employee to cease work or to prevent her
from returning to work after childbirth will be established. Normally these decisions will
be made by the employee upon consultation with her physician. The Office may request
the affected employee to provide medical certification to support her decision

D. A male employee who has provided the Office with 30 calendar days advance
written notice may, absent an overriding need in his unit, be absent on annual leave or
leave without pay up to (14) days for purposes of aiding, assisting or caring for the
mother of his child or minor children while the mother is incapacitated for maternity
reasons. Thisperiod of leave shall not be more than 30 days prior to the expected
delivery date. A male employee may also request additional annual leave or leave
without pay. Said request shall be considered under the same standards as any other
reguests for annual leave or leave without pay.

E. When a pregnant employee, after consultation with her physician, requests a
temporary modification for her job duties, or atemporary assignment to other available
work for which sheis qualified, the Office shall make a reasonable, good faith effort to
accommodate her request. The employee must present an acceptable medical certificate
which supports her request.

Section 4: Compensatory Time
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A. This section isfor the purpose of setting forth the rules under which attorneys
may work compensatory time in lieu of payment for overtime for purposes other than
religious compensatory time and/or maternity/paternity policy on compensatory time.

B. Compensatory time will be available for employees whether or not paid overtime
isavailable to those in their employment position.

C. The requirements and standards for customer service and the returning of phone
calls are the same whether or not an employee earns/uses compensatory time.

D. Since compensatory timeis an aternative form of compensation to paid overtime, overtime
policiesin effect at any given time apply to compensatory time.

E. An employee must be at least fully successful to be eligible to earn compensatory
time.

F. An employee must complete at least 6 months of employment to be eligible to
earn compensatory time.

G. There will be two categories of compensatory time: regular and special.

1) Regular compensatory time: The following rules apply to regular
compensatory time:

(& An employee may use up to 80 hours consecutively

(b) An employee may use up to 80 hoursin aquarter (i.e. 320 hoursina
fiscal year). Thereisno carryover limit during the fiscal year.

(¢) Anemployee cannot carry forward more than a cumulative of 80 hours of
compensatory time, including al types, except religious compensatory
time and special compensatory time, as discussed below, from one fiscal
year to the next.

(d) The effect of the foregoing is that no more than 400 hours can be earned
during afiscal year (assumes the maximum 320 hours are used, an
additional 80 hours are earned, and no hours were carried over from the
prior fiscal year). The 400 hours does not include those hours earned in
the maternity/paternity, religious and special compensatory time
programs.

2) Specia compensatory time. Special compensatory time is compensatory time
which can be used on for maternity/paternity, FMLA, and adoption. The
following rules apply to special compensatory time.

(& An employee may carry over up to 320 hours from one fiscal year to the
next.

(b) Anemployee may use up to 320 hoursin any 12 month period.

3) Thereisno conversion of hours between regular compensatory hours and
specia compensatory hours.

H. The compensatory time program covers full-time and part-time employees in the
bargaining unit. Compensatory time may be carried in accordance with the regulations
governing the earning of overtime. Part-time employees may earn compensatory time
only for hours of work in excess of scheduled 8, 9, 10 hours aday, or 40 hoursin aweek.
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Further, a part-time employee cannot carry forward more than a pro-rata share of 80
hours of compensatory time and a pro-rata share 320 hours of special compensatory time,
from one fiscal year to the next. Religious compensatory time is excluded from carry
over limitations. Part-time employees will be limited to earning a pro-rata share of 400
hours of regular compensatory time and a pro-rata share of 640 hours special
compensatory time per fiscal year, excluding those hours earned under the maternity-

paternity policy and the religious compensatory time regulation. The pro-rata share will
be determined by dividing the number of part-time employee's regularly scheduled hours
of work by forty hours.

l. The use of compensatory time will follow the same guidelines as annual leave in that
the use of compensatory time must be approved in advance except when the government
ison unscheduled |eave.

J. The Office shall consider requests to earn compensatory time and may grant such
requests in accordance with law and regulation.

K. Compensatory time off will be deducted from a bargaining unit member’s production
time for the bi-weekly period in which the time off was taken. The compensatory time
worked will be added to the member’ s production time for the bi-weekly period in which
the time was worked. Compensatory time must be earned in advance of being used.

L. The same pay cap limitations that apply to paid overtime apply also to compensatory
time. Compensatory time by regulation cannot be earned for the hours when holiday
premium pay is authorized. This program authorizes compensatory time as an aternate

to regular overtime, but does not authorize compensatory time as an alternate to holiday
premium pay. That is, an employee working compensatory time on a holiday, must do so
either before or after the holiday premium pay hours.

M. Compensatory time may not be earned on a day when the employee is incapacitated
because of sickness, or uses leave for the entire day.

N. An employee may not earn compensatory time on any normal business day until the

employee has completed his’her normal work schedule. An employee may earn
compensatory time on his/her alternate day off.

Section 5: Credit Hours

A. Thissection isfor the purpose of setting forth the rules under which attorneys may
work credit hoursin lieu of payment for overtime for purposes other than religious
compensatory time and/or maternity/paternity policy on compensatory time.

B. Credit hoursare availableto all full time employees, who are limited or barred from
earning compensatory time due to the overtime pay cap, subject to the conditions below.
Employees covered under this section would be all those who cannot work 32 hours of
overtime in apay period because of pay cap regulations.
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C. Credit hours are available to al part-time employees but see section L below for
further limitations unique to part-time employees.

D. Tobeéligibleto work credit hours, afull time employee must be on aflexible five
day — eight hour per day work week, a Flexible 5/4-9, or a Flexible 4-10 hour schedule.
The law only provides for credit hours for those on flexible schedules (5 U.S.C. 88 6121,
6122).

E. Anemployee may elect a Flexible 5/4-9 or Flexible 4-10 schedule wherein there will
be no core hours on one or two of the workdays in the pay period and wherein afull time
employee must work a basic work requirement of 80 hours in the biweekly pay period.
An employee electing the Flexible 5/4-9 or 4-10 schedule will only earn 8 hours holiday
pay on aholiday. Thisis set by statute (5 U.S.C. 88 6124). An employee electing the
Flexible 5/4-9 schedule will work eight hours on the last scheduled workday of the pay
period.

F. Electing or switching work schedules:

1) Anemployee may €elect to changeto a Flexible 5/4-9 or Flexible 4-10 s
schedule option within one month after the effective date of this agreement.
The schedule change will take effect the first full pay period after the election.

2) After the one month time frame in paragraph F(1) above has passed, an
employee will be permitted to request to switch to aFlexible 5/4-9 or Flexible
4-10 schedule option only during the last two weeks of the months of
February, May, August, and November. Upon supervisory approval of the

regquest, the employee will begin participating in the selected schedule option
beginning the first full pay period in the next quarter of the fiscal year.

3) An employee may switch to the five day — eight hour per day work week at
any time by giving the supervisor two weeks advance notification.

4) When circumstances arise which are both unusual and extenuating, an
individual employee upon written request may, after obtaining appropriate
supervisory approval, be permitted to amend his or her choice of an
unscheduled work day to another day in the same pay period, provided that

such amendment will not prevent the unit to which the employeeis assigned
from providing its normal service to the public, the Office, or other agencies
of the Government

G. Electing Unscheduled Days Off

1) Anemployee, electing the Flexible 5/4-9 option, may elect a Monday,
Wednesday or Friday as the unscheduled work day.

2) Anemployee. Electing the Flexible 4-10 schedule option, may elect to have
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Mondays, Wednesdays, or Fridays as the unscheduled work daysin a pay
period. The same day in each week must be elected as the unscheduled work
day.

H. Holidays On Unscheduled Work Days

1) When aholiday falls on aMonday unscheduled work day, the employee will
be granted Friday as the holiday. When a holiday falls on a Wednesday

unscheduled work day, the employee will be granted Tuesday as the holiday.

2) When aholiday falls on a Friday unscheduled work day, the employee will be
granted Thursday as the holiday.

I. Holidays on Scheduled Work Days

When aholiday falls on a scheduled 9 or 10 hour work day for employees on the Flexible
5/4-9 or Flexible 4-10 schedules, as required by the statute (5 U.S.C. 88 6124), the
employee will only earn 8 hours holiday pay. Such employee will either have to take
appropriate leave for the 9" and 10™ hour of the employee may adjust his’her work
schedule for that pay period only to work the additional hour(s). Such additional hour(s)
must be completed during the regular or credit tour of duty hours that pay period (see
paragraph J below). Any additional hour(s) worked under this situation will not be
considered for purposes of the yearly cap.

J. Tour of Duty

1) Credit hours cannot be earned on scheduled work days until the end of the
workday.

2) Employees on the Flexible 5/4-9 or 4-10 schedules can earn credit hours on an
unscheduled workday.

3) Credit hours may be worked on a holiday for work in excess of the basic work
requirement of 8 hours on aholiday. Since, under the law, holiday pay is
limited to eight hours for those on a flexible schedule, a maximum of four (4)
credit hours may be earned on any holiday, after the 8 hours of holiday pay is
earned.

K. Credit Hour Limitations

1) Limitations on credit hours earned and used are subject to the same provisions
as apply to compensatory time and special compensatory time as set forth in
Section 4 above.

2) Credit hours must be earned before they are used except as provided for in
paragraph | above.

3) The performance eligibility standards for working credit hours will be the
same as for compensatory time

4) The number of credit hours carried forward may not exceed 24. The limit of
24 credit hours carryover is set by statute. (5 U.S.C. 61263a)

L. Credit Hours for Part-time employees
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Part-time employees can earn credit hours as follows:

1) Part-time employees yearly allotment of credit hoursis prorated the same as for
compensatory time.

2) For carry-over purposes, a part-time employee may carry over credit hours
from one biweekly pay period to a subsequent biweekly pay period, an
amount equal to one-fourth of his/her biweekly work requirement. Thisis set

by statute (5 U.S.C. §6126(a)). For example, a part-time employee whose
tour of duty is 60 hoursin apay period may not carry over more than 15 credit
hours.

3) Part-time employees may earn credit hours after their scheduled work day
until 8:00 p.m. or from 6:30 a.m. - 8:00 p.m. on their Monday - Friday
unscheduled work days. A part-time employee’'s unscheduled Monday to

Friday work days are part of the part-time employee’' stour of duty for the
purpose of earning credit hours. Part-time employees may not earn credit
hours on the weekends or on holidays.

M. Credit Hours Rules - - Miscellaneous

The rules applying to the accrual and use of credit hours are the otherwise the same for
compensatory time as set forth in Section 4 above unless this Credit Hour section states
to the contrary; these rules include:

1) Theuse of credit hourswill follow the same guidelines as annual leave in that
the use of these hours must be approved in advance except when the
Government is on unscheduled |eave.

2) Credit hours may ordinarily not be earned on a day when the employee is
incapacitated because of illness or uses leave for the entire day.

3) All credit hours must be used before starting a compressed schedule or before
starting a fixed five day-eight hour per day work week.

Section 6: L eavefor Religious Observances

A) Consistent with the needs of the Office and in accordance with relevant law and
regulations, an employee will be advanced compensatory time when his/her personal
religious beliefs require abstention from work for certain period of the workday or
work week.

B) An employee must eliminate an advanced religious leave balance within three months
or such an employee shall not be authorized to work any non-religious compensatory
time, overtime or credit hours, until the advanced leave balance is worked off.
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Section 7: L eave for Bereavement

In accordance with this Agreement and applicable regulations, and subject to workload
consideration and staffing needs, an employee will be granted any combination of annual,
sick, LWOP, or religious compensatory leave for up to five workdays where there has
been a death in the employee’ s immediate family. The definition of the immediate
family shall include the following: Mother, Father, Stepmother, Stepfather, Mother-in-
law, Father-in-law, Spouse, Brother, Sister, Brother-in-law, Sister-in-law, Child,
Grandparents, and Grandparent-in-law.

Section 8: Miscellaneous

A. Leave records are of a personal nature and will not be publicized by the Office in
any way. However, supervisors, managers and other officials with a need to know may be
advised as to the contents of these records.

B. Infrequent tardiness of less than 1 hour may be excused by the supervisor if the
reasons given are acceptable. An employee will not be denied any promotion or
award due to such excused tardiness. If the decision isto charge the tardiness to
leave or as absence without leave (AWOL), the employee shall not work the
additional period covered by the leave charge and shall be required to leave the
work area and report to work at the end of the period covered by the leave charge.
Supervisors shall apply these rules in a consistent manner to encourage good
working conditions for both the Office and the employees.

C. Any employee who is a member of the National Guard or other reserve unit of the
Armed Forces may accrue up to amaximum of 15 days military leave for the
fiscal year. The employee may carry over up to 15 days military leave into the
next fiscal year.

D. When it is necessary to close the Office because of inclement weather or an
emergency situation (e.g., heavy snow, severeicing conditions, flood, earthquake,
hurricane, major fire, bomb threats, or massive power failures), employees, except
for essential employees or employeesin leave status, will be granted
administrative leave.
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Article 19
Career Development Details

Section 1

The Office shall designate certain recurring details as "career development details.”
Career development details are temporary assignments of at least 90 daysto a different
position, with the primary purpose of providing training directly related to development
of an employee's career as an Attorney Advisor. It will also provide employees an
opportunity to develop their skills and interests, and to improve efficiency in
administrative and technical fields so that areservoir of developed employeeswill bein
existence for possible selection to higher level vacancies.

Section 2

A. The Office and the Union encourage highly qualified individuals to participate in
career development details. Three weeks advance notification of a career development
detail shall be made by means of an announcement to all unit employees.

B. The Office may announce multiple details simultaneously and establish aroster of
eligibles from the response to that announcement. All details must commence within 12
months of the announcement of the original detail. Announcements shall include the
location of the detail(s), the duration, the nature of the work, the required application
procedures, the minimum qualifications and requirements of an applicant and the
selection criteria.

Section 3

A. Selection preference shall be given to those qualified applicants who have the
least amount of service on career development details. Preference shall be given first to
those persons who have never served on detail. A career development detail which
terminated more than 4 years prior to the announcement of a new detail will beignored in
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assigning selection preference.

B. Before selection, the skill and ability of the employee and the specific needs of
the Office will be considered. When applicable the office shall consider the following
selection factors: previous relevant experience, writing samples, and the most recent
summary rating; and shall select from among the top five rated applicants. Tiesin
applicant qualifications shall be broken by Office seniority. The Office may expand this
list of the five applicants by one applicant for each additional detail, in the event of
multiple details.

Section 4

Upon request, the Office shall provide the Union with the name of the applicant or
applicants selected to fill the detail(s).

Section 5

When requested by a competing applicant, the Office shall furnish the following
information after the action has been compl eted:

A. The name of the individual(s) selected,;

B. Whether the applicant was found to be qualified; and

C. Whether the applicant was referred to the selecting official.

Section 6

The Office may assign employees to work projects which do not fall within the definition
of career development details. These work projects will normally be announced one
week in advance and selections will be made in afair, equitable and impartial manner.
Section 7

The Office may assign employees to work projects of 90 days or more, doing work which
isnormally described as a career development detail, without regard to other sections of
this article, when time constraints or workload requirements exist so asto make alternate
assignments to details necessary to carry out the agency mission. These work projects
will normally be announced one week in advance and selections will be made in afair,

equitable, and impartial manner. The Office shall consider, when applicable, the
following selection factors: previous relevant experience, writing samples, and most
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recent summary rating.
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Article 20
Reproduction and Distribution

Section 1

The Office will arrange to make the text of this Agreement available electronically,
accessible through the unit members' personal computers and designated by an icon on
the appropriate menu of the Office’ s computer network.

Section 2

The Office shall furnish the Union (25) hard copies of the contract.
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Article 21
Dur ation

Section 1

This Agreement shall be approved by the head of the agency within 30 days after it is
executed by the parties. It shall be effective on the date it is approved by the head of the
agency or, absent approval or disapproval, on the 31st day after execution. It shall
remain in full force and effect for three (3) years after the effective date. Thereafter, the
Agreement shall be automatically renewed annually unless either party gives written
notice of intent to terminate to the other.

Such natice of intent to terminate shall be given not sooner than 180 days before the
termination date and not less than 120 days before the termination date. Once such notice
is given, the moving party must submit its proposal(s) to the other party not less than 120
calendar days before the termination date. The party receiving the proposals may submit
counterproposals and/or proposals to the other party during the next 45 day period. The
parties shall begin negotiations no later than 30 days prior to the termination date. This
Agreement will remain in effect for four months after expiration to permit conclusion of
negotiations.
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Article 22
Professionalism

Section 1

The Office recognizes that attendance at certain conferences, seminars and meetings
outside the Office is both desirable and in the best interest of the mission of the Office.
Therefore the Office shall annually post electronically alist of such outside conferences,
seminars and meetings at which attendance was approved in the previous calendar year.

Section 2

A.

The Office will announce opportunities to attend conferences, seminars or
meetings to employees whose job performance may be enhanced by attendance.
Selection for attendance among eligible employees shall normally be made on a
rotational basis except when the benefits derived by the Office would outweigh
this consideration.

Employees may also ask to attend conferences, seminars and meetings which tend
to improve their performance in the work they now perform or could reasonably
be expected to perform in the future.

Upon approval of arequest made under Section 2B, the Office will announce any
additional opportunitiesto attend the same conference, seminar or meeting in accordance
with Section 2A.

Section 3

A.

The Office may grant up to forty (40) hours per year of training time for
employees to attend functions that directly enhance their ability to perform their
current duties.

Upon approval, any time in excess of forty (40) hours per year shall be
compensatory time when an employee attends functions other than those described in
Section 3A.

Section 4

It is agreed and understood that the Office may restrict the amounts of time approved for
training under Sections 2 and 3 above because of limited funds or conflicts with
operational needs.
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Section 5

A. The Office shall annually post electronically alist of outside courses which have
been approved for reimbursement within the last calendar year.

B. Upon request, employees may be reimbursed for tuition fees for CLE courses
which are job related and for which funds are available.

C. The Office will process completed forms provided by employees who are seeking
accreditation for training sponsored by the Office.

Section 6

The Office recognizes that the reading of technical and legal publicationsis
necessary to keep professionals abreast of recent developments related to their work
assignments. The Office will within resources available continue to supply professionals
with articles, magazines and books dealing with pertinent subject matter.
Section 7

Due consideration will be given to requests for non-production time for unusual
circumstances regarding applicant initiated interviews.
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Article 23
Par t-time Employment

Section 1

The Office and the Union recognize the principles of Public Law 95-437, which provides
for the expansion of part-time employment opportunitiesin the Federal service. This
articleisfor the purpose of setting forth the rules under which attorneys may work on a
part-time basis.

Section 2

Any attorney desiring to work part-time should submit a request for part-time status to
the Director or designee. Whenever feasible, requests should be made in writing thirty
(30) days in advance of the date upon which the attorney wishes the part-time status to
begin. The Agency will respond to the request in writing within fourteen days of receipt.
If arequest is denied, the reason for the denia will be given. The Union shall be
simultaneously served with a copy of all responses.

Section 3

An attorney may request to work between 16 to 32 hours per week. The attorney should
indicate the number of hours per week requested and set forth a schedule of hours to be
worked consisting of an equal or varied number of hours per day and including when the
hours will be worked on the specified days. Part-time employees must be regularly
scheduled to work at least eight hours between 8:30 am. and 5:00 p.m. and sixteen hours
between 6:30 am. and 8:00 p.m., Monday through Friday, each week.

Section 4

The attorney should state whether he/she desires part-time status on atemporary or a
permanent basis.

A. Requests for temporary part-time status must be for a maximum of six months.
The request should indicate the general reason for the request, e.g. family responsibilities,
education, retirement transition, handicap, etc. All requests to work part-time on a
temporary basis will be given serious consideration and will be honored where consistent
with operational needs. Temporary part-time status will be granted only oncein atwo
year period. Temporary part-time status for attorneys will not be basis for change in
employee’ swork location. Attorneys selecting to work on atemporary part-time basis
may set their own schedule so long asit is not inconsistent with any other provisions of
thisarticle. A temporary part time employee may not convert to a permanent part time
basis under this provision unless a request is made to do so within the first 3 months.
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Requests to have permanent status within the first 3 months will be handled in the same
manner as other requests to work on permanent part time basis.

B. Requests for permanent part-time status will be granted subject to the attorney
accepting awork schedule and law office which will permit Office space to be efficiently
used. Permanent part-time attorneys may be required to share office space. A joint labor
management working group will be established. It will consist of no fewer than two
union representatives and one management representative. The working group will be
responsible for formulating recommendations for matching permanent part-time attorneys
so that Office space is efficiently utilized. When the number of part time employeesis
odd, the working group may allow one employee to be unmatched (i.e. not share office
space with another part time employee).

Section 5

Rules regarding permanent part-time attorney placement and determination of schedules
are asfollows.

A. The working group will consider the following primary criteria, in order, in
making recommendations for matching employees:

1. First come, first served basis
2. Seniority

The working group will also consider the following additional secondary criteria,
in no particular order, in making recommendations for matching employees. Maintaining
current manager; maintaining current classes of goods to be examined; maintain present
office; choice of schedule; personal needs; burden on management.

B. The working group may engage in dialogue with part-time employee applicant
and othersin formulating their recommendations.

C. No full time person will be doubled or displaced from their Law Office to
accommodate a part-time employee.

D. A full time employee may be required, as alast resort, to move to another office,
including an interior office, within the same Law Office to accommodate a part time employee.

E. If there is more than one vacancy in the Law Offices in the South Tower, the full-
time employee who will be required to move will be determined by reverse seniority
among those Law Offices where there is a vacancy.

F. If only one vacancy, movement is still determined by reverse seniority in that one
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Law Office.

G. Reverse seniority for (E.) and (F.) above means “ajunior employee sitting in a
windowed office which may be doubled.

H. An employee cannot begin permanent or temporary part time (except FMLA)
during their first year of employment.

l. A request for returning to work on afull-time schedule will be honored to the
extent that thereisavacancy. There are no additional criteriafor returning to afull-time
schedule.

J. The Office has determined that if an employee movesin order to participate in the
part-time program, the part-time employeeisin the Law Office to which moved and the
move is considered to be voluntary.

K. There will be at least two waiting lists

1. A list of employees who want to go back to the Law Office from which
they were moved.
2. A list of desired schedules

L. The working group will recommend schedul es that the employees can agree to,
taking into account employee preferences where feasible, but if the employees cannot
come to an agreement, management will set the schedules for the employees.

M. The working group may recommend pairing up unmatched part-time employees
to lessen need to double full time employees. The only time there would be expected to
be more than one unmatched part-time employee would be when there is a part time
employee attrition.

Section 6

A. Employees working on a part-time basis at the time this article becomes
effective may choose between:

1. Reversion to full-time status

2. Participation in the new part-time program under the rules of this article, be
given priority on afirst come first-served basis and be guaranteed at least one of the following at the
employee’s choice:
a. Choice of schedule
b. Current floor and maintain current manager
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B. Effort will be made to satisfy both (a) and (b) above, and to have the attorney
remain in their current Law Office, subject to the other criteriaof thisarticle. Itis
recognized that not all employeesin this group may necessarily be accommodated.
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Article24
Child Care

The Office and the Union agree that adequate childcare facilities for the children of all
employees are very desirable. To that end, while recognizing the difficultiesinvolved in
establishing and maintaining such facilities, the parties agree to encourage, within
resources available, the establishment and maintenance of such facilities.
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Article 25
Outside Employment

Section 1

Employees shall not engage in any outside employment or similar type of outside
activity, with or without compensation, which:

A. Interferes with efficient performance of their official duties;

B. might reasonably result in a conflict of interest, the appearance thereof, or
apparent conflict of interest, with official duties and responsibilities; or

C. violates any applicable law, rule, or regulation.
Section 2
A. Prior to engaging in outside employment, an employee must request Office

approval in writing under the following circumstances:
1 for the private practice of law; or

2. for other outside employment which gives rise to a question of compatibility
under Section 1 of thisarticle.

B. When the circumstances for which approval was originally granted change, the
employee must submit awritten statement informing the Office of the changein
circumstances and requesting another approval of the outside employment or private
practice of law.

Section 3

A. Requests for approval of the private practice of law shall include the following:

1. abrief description of the employee's official title and nature of work;

2. a statement whether the employee holds himself/herself out to the public as a
practitioner of law by maintaining a publicly listed place of business or amail or
answering service for such purposes, or by affiliating himself/herself with others engaged
in private practice of law;

3. a statement whether he/she has regular part-time employment as an attorney for
any business or other organization; and

4. adescription of the nature and extent of the private practice or legal work to be
performed.
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B. Requests for approval of any outside employment must contain sufficient details
of the nature and extent of the outside employment for an informed decision to be made.

C. The Office will issue awritten decision to the employee within ten (10) work days
after receipt of the request.
Section 4

Failure to request approval for outside employment or the private practice of law in
accordance with the provisions of this article may subject the employee to disciplinary action.

Section 5
Employees are reminded of the prohibitions against engaging in the outside employment

or the private practice of law during office hours or using government premises or
equipment.
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Article 26

Work Schedules
Flexitime Work Schedules
Section 1 Time Accountability
A. The two daily signatures constitute certification that the employee arrived no

|ater than and | eft no earlier than the time indicated.

Section 2 Criteriafor Restriction or Denial of Flexitime

A. Consistent with the provisions set forth below, all employees shall be authorized
the free use of flexitime each day during the course of the flexitime program.

B. Restrictions or denias on the use of flexitime by employees shall be based on one
of the following:

1. operational considerations, related to the work situation only (not related to job
performance);

2. abuse of flexitime, meaning misconduct of a serious nature during the flexible
bands that would be alleviated by the presence of a supervisor;

3. participation during the hours required in aformal training program;

4, requirement for close supervision for theinitial training required to understand
and perform the duties of the position; or

5. the requirement for close supervision for employees with serious deficienciesin
the performance of their primary tasks over a period of at least one quarter to the extent
that the level of their performance would constitute grounds for an unsatisfactory
performance rating. The intent here is that employees operating at this level would have
the attention, to the extent practical, of their regular or acting supervisors during times
that would not be available if the employee were participating in the flexitime program.

C. Justification for restricting or denying flexitime must be neither punitive in nature
nor otherwise related to conduct or job performance except as discussed in Section 2B of
thisarticle.

D. All disapprovals or restrictions shall be in writing, and they shall clearly describe
the basis used to justify the decision to deny or restrict participation in the flexitime
program. Copies of the justification shall be furnished to each employee affected at least
two weeks prior to the time when the denial or restriction is to take effect unless the
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denial or restriction is caused by an emergency situation, affects a new employee, or

when the nature of an office's work is such that the need for the presence, for short
periods of time, of one or more employees cannot be anticipated, in which case the
employee or employees will be given prior oral notice and justification.

E. Justification for restriction or denials shall be reviewed at the request of the
employee upon a change in conditions. The appropriate supervisory official shall review
the request and issue a written decision thereon within three (3) working days. A
favorable decision shall entitle the employee to begin participation in flexitime the
following work day.

F. Those members who are not authorized or who € ect not to work flexitime or
restricted flexitime shall work their normal tours of duty.

Section 3 Operational, Flexible And CoreHours

A. Operational, flexible, and core hours from Monday through Friday will be;

Operational Hours 6:30 am. -- 8:00 p.m.
Morning Flexible Band 6:30 am. -- 9:30 am.
Afternoon Flexible Band 3:00 p.m. -- 8:00 p.m.
Core Hours 9:30 am. -- 3:00 p.m.

Appendix E-2 graphically illustrates the operational hours, public hours, flexible bands,
and core hours. All employees must be present during core hours unless they arein an
approved leave status.

B. Employees on flexitime may report at any time during the morning flexible band.
From the time of reporting, they must remain at work for 8 /2 hoursin order to be
credited with 8 hours of work and to cover their 1/2 hour for lunch.

C. With proper justification and in conformance with Section 2, some employees
participation in the flexitime program will be restricted. Instead of being able to report
at any time during the morning flexible band, employees whose participation has been
restricted may be required to report no earlier than a specified time during the morning
flexible band.

Alternative Work Schedules

Section 4: Alternative Work Schedule Options And Scheduling Requirements

A. Four Day Week (4/10 Plan) - Under the four day week schedule, an employee
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will work four days each week, ten hours daily, thus satisfying the requirement for forty
hours per week.

B. 5-4/9 Plan - This plan permits an employee to have one "extra" day off each pay
period. To satisfy the 80 hour per pay period work requirement, the employee will work
8-nine hours days and 1-eight hour day. To simplify implementation and Time and
Attendance record keeping for the 5-4/9 Plan, employees will be required to work the
eight hour day on the last scheduled work day of each pay period. Therefore, the eight
hour work day will always be the last Friday of the pay period unlessthe last Friday isa
scheduled non-work day in which case the last Thursday will be an eight hour day.

C. Each employee will arrange his or her work schedule with the supervisor in
advance for a period of one quarter of the fiscal year, identifying the day of the week
which will be the employee's non-work day in the case of the 4/10 plan and the day of the
bi-week which will be the non-work day in the case of the 5-4/9 plan. Employees are
required to elect a single day which will be the non-work day for the entire quarter.
Subject to supervisory approval, the employee may select any day as a non-work day,
except for Tuesday and Thursday, which, during all work weeks, will be considered
"core" work days. However, when a holiday falls on an employee's scheduled non-work
day, Tuesdays or Thursdays may be used "in lieu of" holidays if required by the chart in
Section 5B.

D. All full-time unit employees will be required to elect, by use of the " Statement of
Election” of Appendix E-3, one of the three options listed below:

1 Non-Participation (five day-8 hours per day week);
2. Four Day-10 Hour Day Alternate Work Week; or
3. 5-4/9 Alternate Work Week.

If either option (2) or (3) is selected, an election must also be made of a specific work
schedule.

E. Employee participation in the Alternative Work Week Program is subject to
supervisory approval. Restriction or denial of the program to employeesis set forth in
Section 6.

F. Employees who elect to participate in the Alternative Work Schedule program
may withdraw from the program at any time, by giving the supervisor two weeks
advance notification. Employees who withdraw from the Alternate Work Schedule
program will revert to afive day, eight hour per day work week. After withdrawal,
employees will be permitted to rejoin the program only in accordance with Section 4l
below.

G. New employees may begin participation in the Alternative Work Schedule
program at the beginning of any pay period, subject to supervisory approval.
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H. Employees transferring from one organization to another will be required to
obtain approval from the new supervisor of their previous election or make a new
election at the time of transfer. Upon supervisory approval, the employee can begin

participation in the Alternative Work Schedule Program at the beginning of the next pay
period. Itisrecognized that it is possible that the new position may be such that the
employee must be denied the opportunity to participate or have his or her participation
restricted.

l. Employees who wish to join the program, change options, or who wish to change
their non-work day selection will be permitted to submit such arequest only during the
last two weeks of the months of February, May, August and November. Upon
supervisory approval of the request the employee will begin participation in the
compressed work schedule program or effect the desired change at the beginning of the
first full pay period in the following quarter of the fiscal year.

J. Only full-time employees will be eligible for participation in the Alternative
Work Week program.

K. An employee participating in a Alternative Work Schedule program and in a
travel status or on Office business outside the Crystal City areawill revert back to a non-
participating status for the period involved unless an alternative arrangement can be
agreed upon between the employee and appropriate supervisory authority, which
alternative arrangement does not increase the cost of the travel, training or other Office
business to the Office or violate any rule, regulation or statute.

When an employee is on Office business away from the Office but in the Crystal
City areaand the duration of the business is less than the duration of the employee's
normally scheduled work day, the employee must report to the Office and work for a
period of time equal to the difference less reasonable travel time from the place of the
other Office business to the Office.

L. An employee's elected schedule will remain in effect until the participant
withdraws under Section 4F., or until the opportunity to change the program occurs as set
forth in Section 4l.

When circumstances arise which are both unusual and extenuating an individual
employee upon written request may, after obtaining appropriate supervisory approval, be
permitted to amend his or her choice of a non-work day to another day in the same bi-
week, provided that such amendment will not prevent the unit to which the employeeis
assigned from providing its normal service to the public, the Office and other agencies of
the Government. Under no circumstances will such an amendment be permitted in two
consecutive pay periods.

Section 5 L eave And Overtime
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A. General leave - When an employee is absent from the job other than for a holiday,
he or she will be charged with leave equal in hours to the scheduled length of the work
day. Employees working a four day week will, therefore, be charged with 10 hours of
leave (Annual, Sick, LWOP, AWOL, Administrative, etc.) whenever absent during a

regularly scheduled work day. Employees working under the 5-4/9 Plan will be charged
with nine or eight hours, depending upon the employee's schedule.

B. Holiday Leave - A full time employee who isrelieved or prevented from working
on aday designated as a holiday is entitled to pay with respect to that day for the number
of work hours scheduled. The following rules apply when a holiday falls on a scheduled
non-work day:

"When the holiday falls on the employee's first or second consecutive scheduled non-
work day, the preceding work day shall be designated as the day off in lieu of holiday in
accordance with the following chart.”

"When the holiday falls on the third consecutive scheduled non-work day, the next work
day shall be designated as the day off in lieu of the holiday in accordance with the
following chart."

Employees Non-Work Days Holiday falls on Holiday or Day Off in Lieu of

Day Off
Fri, Sat, Sun. Friday Thursday
Sat, Sun, Mon. Monday Tuesday
Sat, Sun, Wed. Wednesday Tuesday
C. Overtime Work - Authorized work performed outside an employee's alternative

work schedule; i.e., in excess of 10 hours, 9 hours or 8 hours, depending upon the
schedule; or in excess of 80 hours per pay period, or on any non-work day is overtime
work. Employees are entitled to overtime compensation or compensatory leave as
appropriate for overtime work in accordance with applicable provisions of law.

Section 6: Criteria For Restrictions Or Denial Of Alternative Work Schedule

A. Restrictions or denials on the use of Alternate Work Schedules by employees
shall be based on one of the following:

1. operational considerations, related to the work situation only (non-related to job
performance);

2. abuse of a alternate work schedule, meaning misconduct of a serious nature
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during the scheduled work days that would be alleviated by the presence of a supervisor;

3. supervisors may temporarily suspend employee participation in the Alternate
Work Schedule Program for formal training;

4. requirement for close supervision for theinitial training required to understand
and perform the duties of the position;

5. the requirement for close supervision for employees with serious deficienciesin
the performance of their primary tasks over a period of at least one quarter to the extent
that the level of their performance would constitute grounds for an unsatisfactory
performance rating. The intent here is that employees operating at thislevel would have
the attention, to the extent practical, of their regular or acting supervisors during times
that would not be available if the employee were participating in the Alternative Work
Schedule program.

B. Justification for restricting or denying a alternate work schedule must be neither
punitive in nature nor otherwise related to conduct or job performance except as
discussed in Section 6A, of this article.

C. All disapprovals or restrictions shall be in writing, and they shall clearly describe
the basis used to justify the decision to deny or restrict participation in the Alternate
Work Schedule program. Copies of the justification shall be furnished to each employee
affected at least two weeks prior to the time when the denial or restriction isto take effect
unless the denia or restriction is caused by an emergency situation, affects a new
employee, or when the nature of an office's work is such that the need for the presence,
for short periods of time, of one or more employees cannot be anticipated, in which case
the employee or employees will be given prior oral notice and justification. In such
emergency cases, supervisors may reschedule day(s) off.

D. Justifications for restrictions or denials shall be reviewed at the request of the
employee upon a change in conditions. Any changes will be effected as described in
Section 4l.

E. Those employees who are not authorized or who elect not to work a Alternative
work schedule shall work their normal tours of duty, but may participate in the Flexitime
Program, in accordance with the terms of that program.

Section 7 Operational, Flexible, Core Hours And Core Days

A. Operational, flexible, core hours, core days and public hours from Monday
through Friday will be:

Operational Hours 6:30 am. -- 8:00 p.m.
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Morning Flexible Band 6:30 am. -- 9:30 am.
Afternoon Flexible Band 3:00 p.m. -- 8:00 p.m.

Core Hours 9:30 am. -- 3:00 p.m.

Core Days Tuesday and Thursday

Public Hours 8:30 am. -- 5:00 p.m.

B. Employees on a alternative work schedule may report at any time during the

morning flexible band consistent with being able to work the approved 8, 9 or 10 hour
day within operational hours. From the time of reporting, they must remain at work for 8
1/2,91/2 or 10 /2 hours in order to be credited with the respective hours of work and to
cover a1/2 hour period for lunch.

Section 8 Time Accountability

A. The two daily signatures constitute certifications that the employee arrived no
later than and left no earlier than the times indicated.

B. All full time Office employees must complete and turn in to their supervisors the
statement of election shown as Appendix E-3.
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Article 27
Receipt of Pay

Section 1 Emergency Salary Payments

When an employee's regular salary check or direct deposit is not issued due to
administrative error or delay in processing or isissued in an amount that is less than 90%
of regular net pay due, the employee shall be authorized to receive an emergency
payment in cash from the imprest fund in an amount equal to the employee's net salary or
$500, whichever isless, normally within one (1) day following notification to the Office
of the error. The employee may request that the $500 limit be waived in accordance with
| TFM 4-3040.20. Any such request will be promptly forwarded to the Department of
Commerce.

Section 2 Replacement of Salary Checks

If an employee's salary check was issued, but is not received or islost, stolen or
mutilated, the Office will follow applicable Treasury Department regulations and NFC
procedures for recertification of areplacement check.

Section 3
Processing errors will be corrected as soon as practicable after notification.

Section 4 Electronic Funds Transfer

A. Employees' participation in the Direct Deposit Electronic Funds Transfer
program will be mandatory as of January 1, 1999, due to changes in the regulations per
P.L. 104-134.

B. Salary payments of employees electing to participate in the program will be
deposited in afinancia institution chosen by the employee in accordance with established
procedures.

C. Until January 1, 1999, salary payments of employees electing not to participate in
the program will be mailed to their mailing address, as listed in the records of the
Personnel Office. The parties recognize that the Office has no control over deliveries by
the U.S. Postal Service.
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Article 28
Automation

Section 1

A. The Office will furnish the Union with information regarding the development
and implementation of new automated equipment.

B. The Office will provide the Union with dataindicating average search times on
the automated search system on a monthly basis.

C. The Office shall provide the Union with the results of system evaluations
performed by the Office to determine whether functional requirements are being met.

Section 2

The Office will provide employees with awork environment that is based upon
reasonabl e standards of health, safety and ergonomics.

Section 3

The Office will inspect each machine in use on aregular basis and will maintain all
equipment in proper repair.

Section 4

Whenever downtime is expected to or actually exceeds four (4) hoursin duration, the
Office will notify all affected employees as far in advance as practicable concerning the
situation, indicating how long downtime is expected to continue.

Section 5

Training may be provided by the Office when the Office determines that such training is

required. Requests for additional training made by the Union or individual employees
will be given due consideration.
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Section 6

Nothing in this article shall preclude the parties' obligations under Article 33 of
this Agreement.

Article 29
Equal Employment Opportunity

Section 1
The Office and the Union agree to fully support the concept of Equal Employment

Opportunity, the Federal Equal Employment Opportunity Program and the terms of this
article.

Section 2

The Office shall not discriminate against any employee on the bases of race, color,
religion, age, national origin, sex, sexual orientation, or handicap condition

Section 3

The Office shall provide the Union with a copy of the current Office Affirmative Action
Plan (AAP) and a copy of the Equal Employment Opportunity (EEO) complaint
procedure.

Section 4

The Office shall annually provide the Union with the following information regarding
unit members:

A. work force composition by race, sex, and grade level; and
B. numbers and types of discrimination complaints filed.
Section 5

The Office will continue its EEO counselor system which provides counseling to any
aggrieved person who believes that he/she has been discriminated against because of
race, color, religion, sex, national origin, age or handicap condition. The EEO counselor
system is not available to an aggrieved person who believes that he/she has been
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discriminated against for other reasons.
Section 6
In an attempt to resolve discrimination charges as early as possible, EEO counseling will

be provided to an aggrieved employee on an informal basis, before aformal EEO
complaint isfiled.

Section 7

The name, current tel ephone number, and current work site location of each EEO
Counselor will be posted electronically.
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Article 30
Reduction-I n-For ce

Section 1

The Office affirms its desire to avoid Reduction-In-Force (RIF) actions by utilizing
attrition and/or other means that will not interfere with the accomplishment of the
Office's mission.

Section 2

The Office agrees to notify the Union as soon as possible after a determination has been
made to undergo aRIF. Theinformation to be furnished to the Union would include the
competitive level initialy affected, the number of employeesinvolved, the proposed
effective date, and the reasons for the action.

Section 3
Upon notification, the parties will promptly meet and conduct impact and implementation
bargaining on the proposed RIF in accordance with the procedures in Article 33 unless

otherwise mutually agreed. Article 33, Section 2A, shall not be applicable to bargaining
over RIF's.
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Article 31
Perfor mance Based Awards

Section 1
There is no entitlement to a performance award or other type of incentive award. All
awards are subject to budgetary limitations and are paid at the discretion of the Office.

The award plan will bein effect for the latter half of FY 01 and for all of FY 02 and
years forward.

Section 2

Thefollowing are criteriafor eligibility after a determination is made to provide
performance awards:

A. No award shall be given under this article unless the Trademark Examining Attorney
isfully successful inal critical elements of the performance appraisal plan.

B. The employee must be employed by the Office on the last day of the performance
appraisal cycle or productivity award cycle as applicable.

C. Approved overtime and compensatory time hours will be applied towards
examination hours for the purpose of determining eligibility for awards.

Section 3: Productivity Awards

A. Any Trademark Examining Attorney receiving arating of "5" in the Critical Element
of Production and at least arating of "3" in every other Critical Element, or any
Trademark Examining Attorney working at the outstanding level of performancein
Production as of mid-year and at least working at the fully successful level of
performancein every other critical element as of mid-year, will be recommended for

an award amount based on the productivity awards scale in Appendix X.
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B. Two productivity awards may be paid each year; after the first six months of the
fiscal year and at the end of the fiscal year.

C. Any Trademark Examining Attorney who receives arating of "4" in the Critical
Element of Production and at least arating of "3" in every other Critical Element

shall be recommended for an award if he/she attains a 105% - 109% quantity of
production. Any Trademark Examining Attorney who isworking at the
Commendable level of performance in production and who isworking at the fully
successful level of performance or better in every other critical element as of mid year
shall be recommended for an award if he/she attains a 105% - 109% quantity of
production. If the examining attorney examines over 625 examining hoursin the six
month award period, the recommendation will be for one half the amount shown on
the productivity awards scale in Appendix X. If the Trademark Examining Attorney

examines between 300 and 625 hours during the six month award period, the
examining attorney will be recommended for ¥2% of salary prorated as follows:

Number of Hours
on Primary Duties x Award: %% of salary = Reduced Award
625
A Trademark examining attorney must examine at least 300 hours during the six-
month award period to be eligible for an award under this paragraph.

D. No employee receiving an outstanding in production who examines at |east 300
examining hours during a six-month award period will be recommended for an award
lower than he/she would have been recommended for had the employee been merely
commendable in production.

Section 4: Quality Awards

A. Any Trademark Examining Attorney who receives an average of "5" on the two
Critical Elements of Quality and at least arating of "3" on every other Critical Element
shall be recommended for an award of 3% of salary.

B. No award shall be given under this section unless the Trademark Examining Attorney
has examined at |east 600 hours during the rating year. 1f an Examining Attorney
examines more than 600 hours but less than 1250 hours in the rating year, the Examining
Attorney's award shall be computed as follows:

Number of Hours
on Primary Duties x Award = Reduced Award
1250

C. Quality performance awards will be only be paid after the end of a full annual
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performance appraisal cycle.

Section 5: Mentoring Award

A. Any Trademark Examining Attorney who receives an average of "5" in mentoring
and at least arating of "3" on every other Critical Element shall be recommended for
an award of 1/4% of salary for every month an employee mentors another employee
without partial signatory authority and/or 1/10% salary for every month an employee
mentors another employee with partial signatory authority. The award amount is
calculated by multiplying the % of salary times the number of employees mentored.

B. Mentoring awards will be only be paid after the end of afull annual performance
appraisal cycle.

Section 6

A. All awards recommended under this program are subject to review and approval
in accordance with 5 CFR 451. Such approval shall not be withheld unless the decision
is based on criteriathat are uniformly applied to all employees. Notices of disapproval
must be in writing and explain the reason(s) for the disapproval.

If, due to a shortage of funds for awards, employees do not receive the full award for
which they may be eligible, they will receive a pro rata share of the awards pool.

Section 7
Should the Office decide to change any portion of the performance appraisal plan which

could result in amodification of the awards set forth in this article, the parties agree to
reopen negotiations over the portion of the article affected by the change.

Section 8: Quality Step I ncreases

A. Criteria

To qualify an employee must:

1 have a current summary rating of outstanding for the current appraisal cycle;
2. have occupied the same grade and type of position for at least six consecutive

months before the end of the appraisal cycle and be expected to continue at this high level
of performance in the same grade and type of position for at least 60 days after the
effective date of the increase;

3. not be in the top step of his or her pay range;
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4, not have a promotion in progress or anticipated within 60 days after the effective
date of the increase; and

5. not have received a QS| within 52 consecutive calendar weeks preceding the
effective date of the increase.

B. If the employee satisfies the criteriaoutlined in A, the employee may receive the
QSI; however, if the Office decides to grant the employee the QSI, the employee will
have the option of electing between the QSI and the applicable cash award (SSP). The
election need not be made until the amount of the cash award has been determined.
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Article 32
Dues Withholding

Section 1

This articleisfor the purpose of permitting eligible employees who are members of the
Union to pay dues through the authorization of voluntary allotments from their
compensations. Any employee officially assigned to the Office may authorize an
allotment of pay for the payment of his/her dues for such membership, provided:

A. the employee isincluded in the unit;

B. the employee is amember in good standing of the Union;

C. the employee has voluntarily completed Standard Form 1187, Request and
Authorization for Voluntary Allotment of Compensation for Payment of Employee
Organization Dues; and

D. the employee receives compensation sufficient to cover the total amount of the
allotment.

Section 2
The procedures and effective date of authorization shall be as follows:
A. The Union agrees to acquire existing authorization form SF-1187, distribute the

form to its members, ask its membersto read the form and to receive completed forms
from members who request allotment. The Office agrees to direct employees who have
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guestions concerning the form to the Union.

B. The Union's national president or any Chapter 245 officer is designated to process
completed authorization forms by completing Section A thereof. Such Union official

will timely submit the completed authorization form to the Office of Personnel, Labor
Relations Branch, when the SF-1187 is submitted. When SF-1187 is submitted, the
Union will be promptly notified of any employee's ineligibility for dues deduction.
Incomplete forms will be returned to the Union.

C. The Office shall request issuance and mailing of remittance check(s) as follows,
unless notified in writing by the Union of achange in payee or address:

1. Payee: National Treasury Employees Union
2. Address: Administrative Comptroller
National Treasury Employees Union
901 E Street, N.W.
Suite 600
Washington, DC 20004

D. Upon receipt of a properly certified standard form 1187, the Office of Human
Resources will stamp the date it was received on the back of the form. The deduction
will normally begin with the next pay period after the properly completed authorization
form is received by the Labor Relations Division. Deductions based on authorization
forms received |ess than one week prior to the next pay period shall become effective the
next pay period if practicable. Otherwise such deductions shall begin with the second
pay period after receipt:

E. Allotted dues will be withheld each pay period. The amount to be withheld shall
be the amount of the regular bi-weekly dues of the member in accordance with 5 USC
7115 and NFC procedures. The Office will request that NFC provide to the Union
breakdowns of deductionsif no additional charges or fees are necessitated by the
provision of such.

F. If the amount of regular dues is changed by the Union, the Office of Personnel,
Labor Relations Division, will be notified in writing by the Union. This notice will

certify that the dues structure of the organization has been changed in accordance with

the Constitution and By-laws of the Union, and will give the effective date of the change.

The notice must be forwarded to the Office of Personnel, Labor Relations Division, three
(3) pay periods before the effective date to allow time for the Office to arrange with NFC
to change the dues table. Only one such change in the dues table may be made in any
period of twelve (12) consecutive months.

Section 3

A. Employees who wish to revoke dues allotments must deliver a written request for
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revocation of an allotment, SF-1188, Revocation of Voluntary Authorization of Allotment of
Compensation for Payment of Employee Organization Dues, to the Office

of Personnel, Labor Relations Division.

Revocations may only be effected by submission of a completed SF-1188 that has been
initialed or signed by the Chapter president or adesignee. If the SF-1188 isnot initialed

or signed, the Office will return it to the employee for resubmission.

C. However, as provided in 5 USC 7115(a), an initial allotment may not be revoked
for aperiod of one year. A revocation received on or before the first anniversary of the
date the employee authorized withholding will be effective the first pay period which
begins on or after the anniversary date. Thereafter, arevocation will be effective the first

pay period which begins on or after September 1<t, if the revocation is received on or
before September 1st.

Section 4

The allotment will be terminated by the Office of Personnel, Labor Relations Division, at
the end of the pay period in which loss of eligibility occurs under any of the following
conditions:

A. when the Union is finally adjudicated as having lost its recognition;

B. when a unit employee dies, retires, is separated from the Office, or is promoted or
reassigned to a non-unit position; or

C. upon receipt of notice from the Union that the employee is no longer a member.
Section 5

The Union and the Office agree to the following procedures concerning revocations and
underpayments:

A. The Office will send a copy of any written revocation of allotment received by the
Office to the Union within 10 work days.

B. When the Union receives aremittance check which isless than that due to the
Union, the Union will notify the Office of Personnel, Labor Relations Branch. After such
notice, the appropriate adjustment shall be processed within two (2) pay periods.

Section 6

The Union and the Office agree to the following procedures concerning overpayments:
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When the Union has notice of receipt of an overpayment, such notice givesriseto an
affirmative duty on the part of the Union to remit that amount by check to the Office.
Such repayment shall occur within two (2) pay periods of notice of overpayment.

Section 7

When an adjustment is made to an employee's salary to recoup dues withholding, the
employee will be given awritten explanation of the adjustment. This explanation shall
notify the employee that he/she has aright to request awaiver of overpayment of $500 or

less in accordance with applicable laws, rules and regulations. Denials of such waiver
requests shall not be subject to arbitration.

Section 8
The Office will request that NFC send a copy of its magnetic dues withholding tapes to
NTEU on abi-weekly basis. The Office will request that NFC add sufficient characters

for use by employees wishing to participate in NTEU-sponsored financial programs (e.g.,
IRA'S).

Section 9

The Union shall pay no fees for these services except as stipulated otherwise.
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Article 33
| mpact and | mplementation Bargaining

Section 1

Impact and Implementation bargaining shall be conducted within the terms of this article.
The Office and the Union shall follow the below listed procedures prior to implementing
any changesin conditions of employment, for which there is a bargaining obligation.
The Office shall make its proposal (s) in writing, include the reasons for the action and
copies of relevant statutes, regulations and other relevant supporting materials. 1nthe
event of an emergency or overriding exigency, the Office reserves the right to make
changes in the conditions of employment without regard to the provisions of this article.
The provisions of this article will not apply to requests for or the conduct of joint labor
team negotiations.

Section 2

A. The Office shall notify the Union in writing of any changes in conditions of
employment, for which there is a bargaining obligation, on the following dates of each
year: February 15, May 15, August 15, and November 15. Changes regarding
performance appraisal may be proposed at any time.

B. Within one week thereafter, the parties shall meet to explain and clarify the
Office's proposal(s) and answer questions regarding the proposal(s).

C. The Union shall submit its counter proposal(s) within 2 weeks of the clarification
meeting in Section 2B above.

D. Negotiations shall commence as soon as practical (normally within one week).
Section 3

Unless the parties agree otherwise, the ground rules for Impact and Implementation
negotiations shall be as follows:

A. The Union shall have the right to the same number of representatives as the
Office, but not less than two representatives.

B. Negotiations shall take place Tuesday through Thursday during the hours of 9:30
am. to 4:00 p.m. For comprehensive changes involving performance appraisals,
signatory authority or automation, negotiations shall be extended to four (4) days a week.
Negotiations (including caucuses) of at least two hours are counted as one-half day and
negotiations (including caucuses) of at least four hours are counted as one full day for
purposes of constructive impasse.
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C. The parties shall negotiate up to one (1) week or three (3) daysif negotiating a
RIF, up to four (4) weeks or twelve (12) days if negotiating changes in working
conditions and four (4) weeks or sixteen (16) days if negotiating comprehensive changes
in working conditions involving performance appraisal, signatory authority or
automation. For every change in working conditions over three (3) the parties shall
negotiate one (1) additional week, not to exceed four (4) additional weeks. Constructive
impasse will be deemed to have occurred at the end of such time periods. However,
either party or both parties may declare an impasse prior to conclusion of the negotiation
periods specified in this section. The parties may also agree to extend negotiations.

D. If impasse occurs, either constructively or in fact, the parties shall request the
assistance of the Federal Mediation and Conciliation Service and shall meet with a
mediator within one week of reaching impasse.

E. If mediation fails to resolve the impasse between the parties, the parties will seek

the services of the Federal Services Impasses Panel and agree to follow the procedures of
the FSIP.

Section 4

Any negotiated agreements will take the form of a Memorandum of Understanding
(MOU). The Office shall reproduce all MOU's and distribute to all current employees
along with any Office memoranda that pertain to the MOU. Such documents shall be
distributed to al new employees along with copies of the basic Agreement in accordance
with Article 20, Reproduction and Distribution.

Section 5

Subjects covered by the collective bargaining Agreement shall not be the subject of
proposals under this article.

Section 6

Pursuant to 5 USC 7114(c) all agreements shall be subject to agency head review.
Section 7

In the event the Employer disapproves an executed impact and implementation

agreement reached between the parties, the Union shall have the option of renegotiating
such agreement.
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Article34
Trial Period Employees

Section 1
The Office agrees to advise tria period employees of their performance prior to the end

of the 11th month of thetrial period. Thiswill be accomplished by providing employees
acopy of Form CD-35 during the 11th month of thetrial period.

Section 2
Trial period employees may choose, up to their termination date, voluntary resignation

Section 3

Nothing in this Agreement shall limit the Office's right to terminate trial period
employees prior to the end of the trial period.
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Article35
Disciplinary Actions

Section 1

A. The disciplinary actions covered by the article are written reprimands and
suspensions of 14 daysor less. All disciplinary actions shall be carried out in atimely
manner and shall only be imposed for such cause as will promote the efficiency of the service.

B. Counseling or warnings, whether they are oral or written, are not
disciplinary actions and shall not be considered as an "offense” in the event of future
discipline or adverse action. Counseling or warnings, whether they are oral or written,
may be grieved in accordance with Article 11.

Section 2
* Disciplinary action shall fairly relate to the offense.
Section 3

The Office recognizes the concept of progressive discipline to correct behavior.
However, nothing in this section would preclude the Office from imposing the maximum
penalty for afirst offense in appropriate cases.

In deciding what discipline is appropriate, the Office will give due consideration to the
relevance of mitigating and/or aggravating circumstances. The following factors, not
intended to be exhaustive or applied mechanically, outline the tolerable limits of
reasonabl eness which will be applied to the circumstances of each case.

A. The nature or seriousness of the offense and its relation to the employee's duties,
B. The employee'sjob level and type of employment, including supervisory or
fiduciary role, contacts with the public, and prominence of the position;

C. The employee's past disciplinary record,;

D. The employee's past work record, including length of service, performance,
ability to relate to other employees, and dependability;

E. The effect of the offense on the employee's ability to perform at a satisfactory
level and its effect on the supervisor's confidence in the employee;

F. Consistency of the penalty with those imposed upon other employees for the same
or similar offenses,

G. The notoriety of the offense and its impact upon the reputation of the Office;

H. The clarity with which the employee was on notice of any rules that were violated
in committing the offense, or had been warned about the conduct in question;

l. Potentia for the employee's rehabilitation;

* Also see Appendix B
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J. Mitigating circumstances surrounding the offense such as unusual job tensions,
personality problems, mental impairment, harassment, bad faith, malice or provocation
on the part of others;

K. The adequacy and effectiveness of alternative sanctions to deter such conduct in
the future by the employee or others.

Section 4

A. An employee whose suspension is proposed shall receive awritten notice of
proposed action. Included with the proposal will be all the material relied upon to support
the reasons/charges in the proposal. In either a proposed suspension or a written
reprimand, the employee shall receive copies of all documents which contain evidence
relied upon to support the charges. If an investigation report or portion thereof is used as
evidence then the portion used as evidence shall be provided.

Nothing in this section is to be construed as a waiver of the employee's or the Union's
right to request additional information under other authorization, such as the Freedom of
Information Act, the Privacy Act, or the Civil Service Reform Act.

B. All proposed suspensions shall inform employees of their right under statute and
government-wide regulation to be represented by the Union or an attorney or other
representative of their own choosing in connection with oral and/or written replies.

Section 5

A. Any proposed suspension shall state the reasons for the proposal. The proposal
shall also provide the employee with reasonable time (normally 14 days) from receipt of
the proposal to answer the specification orally and/or in writing. The reply shall be
submitted by the end of the reply period. The reply period may be extended upon mutual
agreement of the parties upon written request by the employee and/or hig/her designated
representative. Information requests that are not relevant to the stated offense will not
serve as areason to extend the reply period. Normally, requests for information will be
limited to a period of three (3) years prior to the request.

B. The Office shall prepare a summary of any oral reply. Copies of the summary
shall be provided to the employee and his/her designated representative for review and
correction before any decision is made concerning the proposed disciplinary action.

C. The Office's final decision must address each charge in detail and support the
reasons for the decision. Pertinent factual discrepancies concerning the incident shall
also be addressed. Copies of the decision shall be served simultaneously on the employee
and his’her designated representative.

Section 6
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Written reprimands and decisions on suspensions of 14 days or less are subject to the
grievance procedure (Step 1) or appropriate administrative challenges, but not both.

Section 7

The Office shall provide a sanitized copy of al disciplinary action proposals and decision
letters to the Union simultaneous to their issuance to employees. Sanitized copies of
decision letters are not required when the Union has been served under Section 5C above.

Section 8

Whenever the employee has designated the Union as hig’her representative, the employee
shall have the right to have the Union present at any discussion regarding adisciplinary
action and to receive advance notice of the discussion.

Union reservesits right under Article 9, Section 4 and the statute.
Section 9

In cases where discipline is proposed for reasons of off-duty misconduct, the Office’s
written notification shall contain a statement of the nexus between the off-duty
misconduct and the efficiency of the service. If the deciding official decidesto
substantively change the nexus statement in the proposal with adverse affect on the
employee, notice of such change will be provided with the summary of the oral reply.
Three work days will normally be provide for the employee and/or representative to
supplement the record on this subject.
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Article 36
Adverse Actions

Section 1

The actions covered by this article are removals, suspensions for more than fourteen (14)
days, reductionsin pay, and furloughs of thirty (30) daysor less. All adverse actions
shall be carried out in atimely manner and shall only be imposed for such cause as will
promote the efficiency of the service.

Section 2

* Adverse actions shall fairly relate to the offense.

Section 3

The Office recognizes the concept of progressive discipline to correct behavior.
However, nothing in this section would preclude the Office from imposing the maximum
penalty, up to removal, for afirst offense, in appropriate cases.

In deciding what discipline is appropriate, the Office will give due consideration to the
relevance of mitigating and/or aggravating circumstances. The following factors, not
intended to be exhaustive or applied mechanically, outline the tolerable limits of
reasonabl eness which will be applied to the circumstances of each case.

A. The nature or seriousness of the offense and its relation to the employee's duties;

B. The employee'sjob level and type of employment, including supervisory or
fiduciary role, contacts with the public, and prominence of the position;

C. The employee's past disciplinary record;

D. The employee's past work record, including length of service, performance,
ability to relate to other employees, and dependability;

E. The effect of the offense on the employee's ability to perform at a satisfactory
level and its effect on the supervisor's confidence in the employee;

F. Consistency of the penalty with those imposed upon other employees for the same
or similar offenses,

G. The notoriety of the offense and its impact upon the reputation of the Office;

H. The clarity with which the employee was on notice of any rules that were violated

103



in committing the offense, or had been warned about the conduct in question;

* Also see Appendix B

l. Potentia for the employee's rehabilitation;

J. Mitigating circumstances surrounding the offense such as unusual job tensions,
personality problems, mental impairment, harassment, bad faith, malice or provocation
on the part of others;

K. The adequacy and effectiveness of alternative sanctions to deter such conduct in
the future by the employee or others.

Section 4

A. An employee against whom adverse action is proposed shall receive awritten
notice of proposed action. Included with the proposal will be all the material relied upon
to support the reasons/charges in the proposal. The employee shall receive copies of all
documents which contain evidence relied upon to support the charges. If an investigation
report or portion thereof is used as evidence then the portion used as evidence shall be
provided.

Nothing in this section is to be construed as awaiver of the employee's or the Union's
right to request additional information under other authorization, such as the Freedom of
Information Act, the Privacy Act, or the Civil Service Reform Act.

B. All proposed adverse actions shall inform employees of their right under statute
and government-wide regulation to be represented by the Union or an attorney or other
representative of their own choosing in connection with oral and/or written replies.

Section 5

A. Any proposed adverse action shall state the reasons for the proposal. The
employee shall be provided at least thirty (30) days advance written notice from receipt
of the proposal except when the Office has reason to believe an employee has committed
acrime for which a sentence of imprisonment may be imposed. The proposal shall also
provide the employee with reasonable time (normally 14 days except for the crime
provision) from receipt of the proposal to answer the specification orally and/or in
writing. Thereply shall be submitted by the end of the reply period. The reply period
may be extended upon mutual agreement of the parties upon written request by the
employee and/or his/her designated representative. Information requests that are not
relevant to the stated offense will not serve as areason to extend the reply period.
Normally, requests for information will be limited to a period of three (3) years prior to
the request.

B. The Office shall prepare a summary of any oral reply. Copies of the summary
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shall be provided to the employee and his/her designated representative for review and
correction before any decision is made concerning the proposed adverse action.

C. The Office's final decision must address each charge in detail and support the
reasons for the decision. Pertinent factual discrepancies concerning the incident shall
also be addressed. Copies of the decision shall be served simultaneously on the employee
and hig/her designated representative.

Section 6

A. A non-preference eligible (non-veteran) employee who has completed two years
of current continuous employment in the same or similar positions under other than a
temporary appointment limited to two years or less against whom an adverse action has
been taken may appeal the decision to the Merit System Protection Board, or with the
consent of the Union, to arbitration under the terms of the agreement, but not both.

B. A preference eligible (veteran) employee who has completed one year of current
continuous employment in the same or similar positions against whom an adverse action
has been taken may appeal the decision to the Merit Systems Protection Board, or with
the consent of the Union to arbitration under the terms of the agreement, but not both.

Section 7

The Office shall provide a sanitized copy of all adverse action proposals and decision
letters to the Union simultaneous to their issuance to employees. Sanitized copies of
decision letters are not required when the Union has been served under Section 5C above.

Section 8

Whenever the employee has designated the Union as hig/her representative the employee
shall have the right to have the Union present at any discussion regarding an adverse
action and to receive advance notice of the discussion.

Section 9

In cases where discipline is proposed for reasons of off-duty misconduct, the Office's
written notification shall contain a statement of the nexus between the off-duty
misconduct and the efficiency of the service. If the deciding official decidesto
substantively change the nexus statement in the proposal with adverse affect on the
employee, notice of such change will be provided with the summary of the oral reply.
Three work days will normally be provided for the employee and/or representative to
supplement the record or this subject.
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Article 37
Partnership

The parties both desire agood Labor Management (L/M) relationship and recognize that
Partnership may be al effective means of establishing and furthering such arelationship.
To promote L/M partnership, the principles embodied in Executive Order (E.O.) 12871,
the parties have formed a L/M Partnership Council. Partnership recommendations
developed under the Council’ s auspices may be submitted for acceptance by
management. Neither party waives its rights under any recommendation accepted by

management. In any event the parties by mutual agreement may meet in partnership to
discuss issues of mutual concern.
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MOU regarding the Agreement, agency head review, negotiability and appeals.
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Agency approval of MOU on revision of non-negotiable language, if applicable.
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APPENDIX A
MEMORANDUM OF UNDERSTANDING
Between the National Treasury Employees Union, Chapter 245 and
The U S. Patent and Trademark Office

The National Treasury Employees Union, Chapter 245 (Union) and the U.S. Patent and
Trademark Office (USPTO) hereby agree that they have negotiated an agreement which

- shall remain in full force for three (3) years from the date on which it is approved by the
Agency under 5 US.C. § 7114. The agreement consists of Articles 1 though 37 and
Appendices artached hereto.

The entire Agreement, as specified in this Memorandum of Understanding {MOU),
including provisions of the 1997 agreement not specifically amended by these revisions.
shall be subject to ratification by the union and agency head review under 3 U.S.C. 3
7114

This agreement is subject to ratification by the union in accordance with its constitution
and bylaws. A ratification shall occur within four (4) working days from the date of the
execution of this MOU  Execution of the Agreement shall occur within one working day
of ratification. Should the Agreement not be ratified, bargaimng shall resume
immediately on a mutually agreeable schedule.

The entire Agreement, including those provisions of the 1997 Agreement which have not
been amended by the parties, is subject to review by the Agency under S US.C § 7114
Should any portion of the agreement be disapproved by the Agency during the 30 days
after execution, the agreed upon and approved portions will be implemented irrespective
of any disapproved provisions The union retains all rights under the law subsequent te
agency head disapproval.

Certain provisions of the Agreement may be determined by the Agency to be inconsistent
with applicable law and regulations. {f this is the case, these provisions will be set forth
in Appendix B. However, the parties agree that if, upon the conclusion of the legal
appeal process set forth in 5US.C. §7114(c)(2)and S US.C. § 7132, any of these
provisions are determined to be within the duty to bargain the provisions so found, except
for performance award provisions of Article 31, will be incorporated into the Agreement.
If the performance award provision is determined to be within the duty to bargain, the
parties will negotiate Article 31 of the Agreement in its entirety. Neither party walives its
right to seek judicial review of the negotiability issues.

For thé_t}[nion Cj : FortheXgency~ (
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APPENDIX B

Article 35, Disciplinary Actions:

Section 2

The parties recognize the Agency’ s discretion to determine an appropriate penalty in accordance with
Section 3 below. Unlessinconsistent with established office policy, disciplinary actions shall generally
be progressive in nature and fairly relate to the offense.

Article 36, Adverse Actions:

Section 2

The parties recognize the Agency’ s discretion to determine an appropriate penalty in accordance with
Section 3 below. Unless inconsistent with established office policy, adverse actions shall generally be
progressive in nature and fairly relate to the offense.

111



File as Appendix C of DAO 202-430
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January 24, 1995

SECTION 1. LEGAL REQUIREMENTS AND AUTHORITIES

.01 Thi s docunent inplenents the provisions of the followi ng authorities:

a. The Civil Service Reform Act of 1978, P.L. 95-454, (5 U S.C
4301-4305); 5 CFR Part 430 Subpart B; and DAO 202-430.

b. O ficial Personnel Folder (5 U S. C 2951, 552, 4305, 4315,
1103, 1104, and 1302); 5 CFR, Part 293, Subpart C, and FPM
Chapter 293.

.02 The following citations are related to this plan

a. Admi nistrative Grievance System 5 U. S . C 1302, 3301, 3302,
And 7301; 5 CFR Part 771; and FPM Chapter 771

b. Al cohol and Drug Abuse Regul ations; 5 CFR Part 792 and FPM
Chapter 752.

C. Adverse Actions; 5 U S.C. Chapter 75; 5 CFR Part 752; and FPM
Chapter 752.

d. Incentive Awards Prograns; 5 U. S.C. Chapter 45; 5 CFR Part

451; and FPM Chapter 451

e. Pay Rates and Systens (Ceneral); Pay under the Cenera
Schedule; 5 U. S.C. Chapter 53; 5 CFR Part 531; FPM Chapter 530;
FPM Chapter 531; 5 CFR Part 536; FPM Chapter 536; 5 CFR Part 550;
And FPM Chapt er 550.

f. Grade Reductions or Renpval s Based on Unacceptabl e
Performance; 5 U.S.C. 4303 and 4305; and 5 CFR Part 432.

SECTI ON 2. OBJECTI VES

The Departnment’s General Workforce Performance Appraisal System
Serves as the basis for:

.01 Establishing critical elenents and rel ated performance
standards for each covered position which, to the maxi mum extent
feasible, permt the accurate evaluation of job performance on
the basis of objective criteria related to the position;

.02 Usi ng performance plans to conmuni cate Departnent goals and
objectives and to identify individual accountability for their
acconpl i shnent ;

.03 Usi ng performance appraisal results as a basis for providing
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i nformati on to enpl oyees on their performance and how it nay be
i mproved; and for training, rewarding, reassigning, pronoting,
reducing in grade, retaining, granting wthin-grade increases,
and renovi ng enpl oyees; and

.04 Eval uating and inproving individual and organi zationa
acconpl i shment s.

SECTI ON 3. COVERAGE

.01 The policies contained in this docunent apply to al
Department of Conmerce enpl oyees except the follow ng:

a. Enpl oyees in the Senior Executive Service;

b. Presi dential enpl oyees;

C. Adm ni strative | aw judges appointed under 5 U. S.C. 3105;

d. Positions filled by noncareer executive assignments under 5
CFR Part 305;

e. Positions for which enploynent is not reasonable expected to

Exceed 120 cal endar days in a consecutive 12-nmonth period;

f. Enpl oyees outside the United States who are paid in
Accordance with | ocal native prevailing wage rates;

g. Enpl oyees covered by the Foreign Service Act of 1980;
h. I ndi vi dual s occupyi ng positions not in the conpetitive

Service excluded from coverage by the Ofice of Personne
Managenment (OPM under the provisions of 5 U S.C. 4301 (2)(G; and

i. Expert and consul tants

.02 An enpl oyee who is serving on a detail continues to occupy
the position from which detail ed.

.03 CGeneral workforce enpl oyees whose service is tenmporarily
interrupted by service in any Federally-sponsored program (e.g.
I nt ergover nnental Personnel Act) which calls for the enployee’'s
Return to the same or like position continues to be covered by
The General Workforce Performance Appraisal Systemwhile on the
Federal | y- sponsored assi gnnent.

.04 Schedul e C enpl oyees, as authorized by 5 CFR Part 213. 3301
are covered by this system except that they are not afforded the
rights required by 5 U S.C. 4302 (b)(6) and 4303.

SECTI ON 4. RESPONSI BI LI TI ES

.01 Heads of Operating Units or Departnental Ofices may el ect
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to use three- or five-level rating scales in accordance wth
Sections 6.03a.4 and 5.

.02 Appoi nting authorities must:

a. Ensure that their operating unit instructions on the Genera
Wor kf orce Performance Appraisal Systemare consistent with
current |laws, applicable Ofice of Personnel Managenent rul es and
regul ati ons, Departnental policies, and valid collective

bar gai ni ng agreenents.

b. Provi de nanagers and supervi sors of covered enployees with
adequat e training, supplenented by periodic updates covering
their duties and responsibilities under the General Workforce
Per f ormance Apprai sal System

C. Ensure that covered enpl oyees are inforned of their rights
and responsi bilities under the system

d. Provi de nanagers and supervisors with clear instructions on
procedures for identifying critical elenents and rel ated
performance standards within their respective organi zations;

e. Conmmuni cate overall nissions, objectives, goals, and | ong-
range plans and activities to all levels within the organization
f. Assure the opportunity exists for enployee participation in

t he devel opnent of performance pl ans;

g. Mai ntai n appropriate records and submit required data and
reports on the operation of the General Workforce Performance
apprai sal System

h. Ensure that performance appraisal results are used by
Managers and supervisors in naking personnel decisions regarding
Trai ni ng, rewarding, reassigning, pronoting, reducing in grade,
Ret ai ni ng, and renovi ng enpl oyees;

i Encourage the use of cash awards, honorary awards, and ot her
O ficial comendations, when appropriate, to reward and notivate
Covered enpl oyees;

j. Deternine the effectiveness of the systemby instituting a
Formal nonitoring and eval uati on program and

k. Promptly initiative corrective actions in the perfornance
Appr ai sal program when such actions are warranted

.03 Approving officials nust:
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a. Review critical (and non-critical) elenments and standards in
Place in their organizations to ensure that they are integrated
Into the total managenent process and are consistent with overal
Organi zati onal obj ectives;

b. Revi ew, sign and date performance plans when devel oped to
ensure equity and consistency within their organizations;

C. Resol ve conflicts between rating officials and enpl oyees
Over the content of performance pl ans;

d. Revi ew perfornmance appraisals and proposed ratings to ensure
That evaluation criteria are objective and job-rel ated, and that
Actual acconplishments support the rating;

e. Respond in witing within 10 worki ng days to enpl oyee witten
Conmment s on ratings;

f. Assign, sign, and date final perfornance ratings (including
Docurnenti ng and reasons for changing ratings); and

g. Approve/ recommend perfornance-rel ated personnel actions,
I ncl udi ng awards, when warrented.

04. Rating officials (supervisors) or general workforce
Enpl oyees nmust:

a. I nf orm enpl oyees of th eoverall m ssion, objective, goals,
Long-range plans, and activities of the work unit and parent
Organi zation and i nform enpl oyees of their related duties and
Responsi bilities;

b. Encour age enpl oyee participation in devel opi ng performance
Pl ans;
C. Provi de enpl oyees with witten perfornmance plans which

Identify the critical (and non-critical) elenents and perfornance
Standards related to their specific duties, responsibilities, and
Expected | evel s or performance;

d. Collect data to deternmine if performance standards are being
Met ;
e. Conduct and docunent at |ease one fornmal progress review

Around the nidpoint of the appraisal period and additi onal
Revi ews as necessary;

f. Modi fy perfornmance plans as necessary;

g. Participate in the pre-appraisal discussion, if one is
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Request ed by the enpl oyee;

h. Conpl et e perfornance apprai sals which includes determ ning,
Docunenti ng, and eval uati ng enpl oyees actual acconplishnents,

i Confer with approving officials about their organization’s

performance and about the ratings they plan to assign their
enpl oyees, and get the approving official’s approval before
di scussing those ratings wth enpl oyees;

j- Determine prelimnary ratings for enployees, and discuss the
final appraisal with the enployees;

K. Sign and date perfornance plans, performance appraisals, and
ratings; and

l. Recommend personnel actions (including awards) and/or
trai ni ng based on the enpl oyee’s | evel of performance of work in
relation to the perfornmance standards.

.05 CGeneral Workforce enpl oyees shoul d:

a. Wrk with their supervisors in devel oping their performance
Pl ans;

b. Collect data to dempnstrate that performance standards are
Bei ng met;

C. Conpare acconplishments with appropriate perfornmance

St andar ds;

d. Participate in the md-cycle progress review and request

Addi ti onal reviews, as necessary;

e. Participate in the perfornmance apprai sal process with the
Rating official (including scheduling a pre-appraisal meeting if
They wi sh);

f. Sign and date perfornance plans, performance appraisals an d
Ratings, to acknow edge receipt;

g. Prepare witten coments when disputing a rating; and
h. Seek devel opnent opportunities to enhance perfornance.

.06 Hunman Resources O fi ces nust:

a. Conmuni cate t he purpose and procedures of the Genera
Wor kf or ce Perfornance Appraisal systemand its relationship to
The overall personnel nanagenent systemto supervisors, genera
Wor kf orce enpl oyees, and appropriate exclusive bargaini ng
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Represent ati ves;

b. Provide instruction on howto identify critical (and
Non-critical) elements and establish performance standards;

C. Provi de training and/ or orientation on the operation of the

System for enpl oyees who are responsible for, or subject to, the
System

d. Coordi nate and submit required reports on the operation of
The system and

e. Participate in the devel opnent and i nplenentation of a
Moni toring and eval uati on program of the system

SECTION 5. Tl METABLE OF PERFCORMANCE NMANAGEMENT ACTI VI TI ES

.01 Enpl oyees covered by this systemare nornmally appraised
annual | y under one of the follow ng fixed appraisal periods:

Cct ober 1 — Septenber 30 or June 1 — May 31. Appendix C of this
Docurent specifies operating unit/Departmental O fice appraisa
Peri ods.

.02 The m ni mum performance apprai sal period is 120 days.

.03 Performance plans for all covered enpl oyees nust be
est abl i shed and approved at the beginning of the appraisa
period, nornmally within 30 days of the begi nning of the period.

.04 When an enpl oyee enters a covered position or changes
positions after the start of the appraisal period, a performance
est abl i shed and approved within 30 days of the

ef fective date of the appointment to the new position.

.05 When an enpl oyee is detailed or tenmporarily pronoted to a
covered position within the Department and is expected to serve
in the position for 120 days or nore, he or she must have an
approved performance plan within 30 days of the beginning of the
detail or tenporary pronotion.

. 06 Interimsummary performance ratings are required when an
enpl oyee changes positions after serving in a covered position
for at |east 120 days, or when an enpl oyee serves on a detail or
promotion within the Departnment of at |east 120 days

during the appraisal period. The interimrating nmust be
conpleted within 30 days of the change of position or end of the
detail or tenporary pronotion.

.07 Appr ai sal s and annual ratings of record nmust be conpl eted

118

pl an nust

tenporary

be



within 30 days of the end of the annual appraisal period, except
that (1) enpl oyees who are unratable at the end of the appraisa
peri od because they have not served in a covered position for at
| east 120 days of the appraisal period, nmust be rated after they
have served for the m ni mum period (120 days); (2) Schedule A
enpl oyees of the Bureau of Census rnust receive their ratings
within 60 days of the end of the appraisal period; and (3)

enpl oyees who on the |last day of the appraisal period have begun

But have not conpleted an opportunity period to inprove
Performance to an acceptable level, as provided in 7.05c.3a, may
Have their ratings deferred until the conpletion of the
OQpportunity period.

.08 Appoi nting authorities nmust conplete the Departnent’s annua
performance plan conpletion report and forward it to the
Department by Novenber 30 each year. Operating units with June 11
- May 31 appraisal periods nust conplete this report for

CGeneral workforce enployees and forward it to the Departnent by
July 31 each year.

.09 Performance ratings of record for general workforce

enpl oyees are effective on the |ast day of the appraisal cycle
(Septenber 30 and May 31) each year. For those enpl oyees who
enter into a covered position with | ess than 120 days renai ni ng
in the appraisal period (see .07 above), the rating of record is
effective the first day of the first pay period after the

enpl oyee conpl etes 120 days in the new position

.10 Wen a rating official changes positions or |eaves the
Department with | ess than 120 days renmaining in the appraisa
Period, he/she must conplete appraisals and ratings for his/her
Subor di nat e enpl oyees before the change of position or transfer
To anot her Departnment or agency. These ratings will serve as the
Enpl oyee’s rating of record for the appraisal period and the tine
Remai ning in the appraisal period will be included in the

Fol  owi ng apprai sal period. Such ratings will be effective the
Date of the transfer of the supervisor.

SECTI ON 6. PERFORVANCE APPRAI SAL PROCESS

.01 Per f or mance Pl anni ng

a. Approximately four weeks before the start of the appraisa
Period, rating officials (supervisors) and enpl oyees shoul d
Begi n devel oping witten performance plans for the next appraisa
Period. The process should involve both the supervisor and

Enpl oyee. Performance plans nust be recorded on Form CD- 516,
“Classification and Perfornmance Managenent Record.” Perfornance
pl ans nust be conpleted and signed by the rating official
approving official, and enpl oyee at the beginning of the

apprai sal period, normally within 30 days. Performance pl ans
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Must i ncl ude:

1. Critical (and non-critical) elenments which reflect the

Enpl oyee’s nmajor duties and responsibilities and which are
Consistent with current job assignments and with the |evel

O duties described in the enpl oyee’s position description
(Al t hough the Departnent discourages inclusion of non-critical

el ements in performance plans, occasionally a rating official

may need to include sonme. |f included, non-critical elenents
shoul d represent no nore than 15 percent of the total plan
additionally, no single non-critical element may be weighted nore
than 10 percent nor weigh nmore than any critical element in the
plan.) Organi zational objectives should, when appropriate, be

i ncluded in perfornance plans by incorporating objectives, goals,
program pl ans, work plans, or by other simlar neans that account
for programresults. Elements may be drawn fromthe nunber of
sources including: mission and functional statenents, position
descri ptions, managenent - by-objectives (MBO s) and other planning
docunents, operating budget justifications, and affirmative
action plans. An enployee's responsibility for acconplishing
part or all of an MBO rmust be included as a critical element or

a mpjor activity of al critical elenent. |If the elenment rel ates
to a Secretarial |evel objective, it nust be designated on the
CD-516 as critical and checked as an MBO. El enents nust include
Only those aspects of the work over which the enpl oyee has
Control. An objective, specifying the overall result each

El enent is expected to acconplish, along with the najor
Activities the enpl oyee nust undertake to acconplish each

El enent, nust be conmunicated in witing in the enpl oyee's

Per f ormance plan. For any job designated as supervisory, duties
Such as reconmendi ng or maki ng personnel deci sions, devel oping
And apprai si ng subordinates, fulfilling equal opportunity and
Affirmative action responsibilities, and other supervisory duties
Must be addressed as a critical elenment (or as nmajor activities
O acritical elenent). Additionally, supervisors who fai

To neet perfornmance appraisal deadlines as specified in

Thi s docunent nust have their own appraisals so docunented.
Devel opi ng generic critical (and non-critical) elenents is
Strongly encour aged.

2. Wei ghts nust be assigned to each el ement on the basis of
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The amount of tinme required to acconplish the elenment and/or its
| nportance. The total of the weights nust be 100% Assigning
Weights to the major activities listed under an el enment is not
Permitted. Non-critical elements nmay be included in performance
Pl ans, but nust be assigned very | ow wei ghts and represent

No nore than 15 percent of the total plan. In no case nmay

A non-critical elenent be assigned a higher weight than any
Critical elenent included in the performance plan

3. Per f or mance standards nust be used to eval uate | evels of

Acconpl i shnment for critical (and any non-critical) el enments.

St andards shoul d define perfornmance in terms of results (what is
To be acconplished) and process (howit is to be acconplished).
(Note: The results may al ready be expressed under the nmjor
activities listing. |In such a case they do not need to be
repeated as standards since they are already specified for the
enpl oyee.) The generic perfornmance standards (GPS) contained in
Appendices A and B, for use with five- or three-level rating

Scal es, respectively, nust be used to evaluate the perfornmance of
Al'l enpl oyees covered by this system Suppl enental standards, as
Needed,, shoul d be devel oped for each critical ( and non-critical)
El enent. Specific quantitative, tinmeliness, cost effectiveness,
And/or qualitative standards, if they apply to a particular
Critical elenent and if they will be used to evaluate an

Enpl oyee’ s performance must be included as suppl enent al
Standards. (If these standards are specified in operationa
Manual s or other docunents made avail able to the enpl oyee, those
Docunents may sinply be referenced in the performance plan.)

Such standards need be witten only at the Fully Successful |eve
And refer generically to different |levels of quality, tinmeliness,
Quantity, and cost effectiveness.

b. If arating official and covered enpl oyee di sagree on

The contents of the performance plan, the rating official and
Enpl oyee shoul d attenpt to resol ve the disagreenent informally.
However, the approving official nust nake the final decision
Regardi ng the contents of the plan. The contents of performance
Pl ans may not be grieved.

c. \Wen devel oping perfornmance plans, the followi ng factors
Shoul d be consi der ed:

1. Criticality/ Rel evance. Have appropriate critical elenents
Been identified? Are the elenents derived fromthe overal
M ssion of the work unit?

2. Conpr ehensi veness. Does he plan cover all of the enployee's
Maj or duties and responsibilities?

3. Clarity. Are critical elenments and perfornmance standards
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Clearly and fully described?

4, Qualifications. Can achievenents be neasured with the
St andards identified?

5. Consi stency. Are performance plans for simlar positions
Conmparable in all inportant aspects?

d. Wen an enpl oyee enters a covered position or nmoves from
One covered position to another after the start of the appraisa

Peri od, and when an enpl oyee serves on a detail of 120 days or
More, a performance plan nust be established and approved for the
Enpl oyee, followi ng the guidelines in .0la-c of this Section

.02 Progress Revi ews

a. At a mininum rating officials nmust conduct a formal progress
Review with their enployees at approximately the m dpoint of the
Apprai sal period. Covered enployees nay al so request (or

Supervi sors may schedul e) additional progress reviews. The
Progress revi ew nust include discussion of

1. The enpl oyee’ s progress toward neeting the objectives of the
El enents included in his or her performance plan;

2. The identification of any perfornmance deficiencies and
Recommendati ons on how to i nprove them by the rating official
And

3. The need for changes in the plan based on changes in
responsibilities. A rating official must submt any recomrended
changes in performance plans in witing to the approving official
and gai n his/her approval of the changes. Those changes mnust
then be signed and dated by both officials and attached to the

pl an. The enpl oyee nust be given a copy of the changed pl an

b. There nust be a record of the progress review. Both the
Supervi sor and enpl oyee should date and initial the performance
plan to indicate the review took place.

C. Progress reviews should al so be schedul ed and conducted for
enpl oyees who enter covered positions after the start of the
apprai sal period. There progress reviews should be conpl eted
near the mdpoint of the shortened appraisal period.

d. A progress review nust also be initiated by the rating
official if an enpl oyee’'s performance on one or nore critica
elements falls below the Fully Successful level. |In such a case
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the rating official must discuss the instances of |less than Fully
Successful perfornmance and outline in witing what is required

by the enployee to bring his or her perfornmance up to the Fully
Successful level. |If rating officials wish this reviewto serve
as the beginning of the formal opportunity period required by 5
U S.C. 4302(b)(6), please see Section 7.05c. 3.

.03 Appr ai sal

a. Every enpl oyee who occupies a covered position on the |ast
day of the appraisal cycle and who has been in a covered position
for at |east 120 days during the appraisal cycle nust receive an
Annual perfornmance appraisal rating of record, in accordance wth

The foll ow ng:

1. Rating officials nmust confer with the approving official
about their organization s perfornmance and gai n approval of
(including the approving official’s signature on Form CD 516)
the ratings they recommend for their enployees before discussing
those ratings wth enpl oyees.

2. The rating official initiates the appraisal by providing
advance notice of the enployee of the date and tine for the
formal apprai sal neeting.

3. The enpl oyee may schedul e a pre-appraisal neeting with the
rating official to:

a. Present his or her assessnment of results achi eved agai nst the
Standards set in the performance plan

b. Informthe rating official of aspects of his or her work of
which the rating official may not be aware; and

C. Identify objectives he or she would like to include in the
Per f ormance plan for the next period.

during this pre-appraisal nmeeting, the rating official may ask
gquestions to clarify his or her understanding of the enpl oyee's
Per f or mance.

4. Once the advance notice of the formal appraisal neeting has
been given, and after any pre-appraisal neeting, the rating
Oficial (after conferring with the approving official) prepares
and di scusses with the enployee a witten perfornmance rating.
This rating nmust be based on an assessnent of the enployee’s

Per f or mance agai nst the standards set at the beginning of the
period (or as nodi fied and docunented during the progress review)
in the performance plan and nust include a witten rating for
each individual performance el ement based on one of the follow ng
scal es:

123



(a) Five-1evel element rating scale:

Qut standing (Level 5) = 5 points
Conmendabl e (Level 4) = 4 points
Ful ly Successful (Level 3) = 3 points
Mar gi nal (Level 2) = 2 points
Unacceptable (Level 1) = 1 point.

(b) Three-level elenment rating scale:

Qut standing (Level 5) = 5 points
Meets or Exceeds Expectations (Level 3) = 3 points
Does Not Meet Expectations (Level 1) = 1 point.

Note: The level “Meets or Exceeds Expectations” is equivalent to
the level “Fully Successful” as stated in 5 CFR, Part 430. The

| evel “Does Not Meet Expectations” is equivalent to the |evel
“Unaccept abl e” and subject to the sane provisions regardi ng
denotion or renmoval as stated in 5 U S.C. Chapter 43.

5. To obtain the overall sunmmary rating, each elenment rating
must be multiplied by the weight assigned to that element (e.g.

El enent #1 is weighted at 30% and receives a rating of Fully
Successful or a 3; 3 x 30% = 90 points). No fractional scores or
wei ghts may be used. The points assigned the individual elenents
are then totaled to deternine an overall summary rating based on
The foll owi ng scal es:

(a) Five-level summary rating scale (used only with a five-Ileve
El enent rating scale):

Qut st andi ng (Level 5) 460 — 500 points
Conmendabl e (Level 4) 380 — 459 points
Ful Iy Successful (Level 3) 290 - 379 points
Mar gi nal (Level 2) 200 — 289 points*
Unaccept abl e (Level 1) bel ow 200 poi nt s*

(b) Three-l evel sunmary rating scale (used only with a three-
Level elenment rating scale):

Qut st andi ng (Level 5) 420 — 500 points
Meets or Exceeds

Expectations (Level 3) 270 — 419 points
Does Not Meet

Expectations (Level 1) bel ow 270 poi nt s*

*1f a covered enpl oyee receives a |l ess-than-Fully Successful
critical elenent rating in his/her position of record or in
an interimrating that becomes a final rating of record (see
Sections 6.03a.8. and 6.03b.), the enpl oyee’s performance
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Rati ng must be no higher than the lowest critical element rating
Recei ved no matter what point total the enpl oyee earns.

6. Sunmmary ratings of Fully Successful in which all individua
elements are rated Fully Successful require only a sumary
notation that the enpl oyee's performance neets expectations and

that the rating was di scussed with the enployee. Individua
El enent justifications nust be done for elenents rated bel ow
Ful ly Successful. |If any elenents are rated above Fully

Successful, a witten sumary justification is required.

However, for enployees required by the Secretary’s Diversity
Policy Tenets (July 21, 1994) to have a diversity critical

El enent, a rating above Fully Successful on that el enent nust be
justified separately, apart fromany sunmary justification

Also, arating official my elect to wite justifications for

i ndi vidual elenent ratings. Furthernore, if the enployee
requests witten justification of any individual elenent rating,
the rating official must provide such justification

7. Interimratings for service in other covered positions within
the Departnent during the appraisal period nust be considered
in determ ning the enployee’'s final rating of record. Interim

rati ngs are devel oped during the rating cycle to docunent the

Per f ormance of an enpl oyee who changes positions or who is
detail ed during the year provided the enpl oyee has served in

the position or on the detail for at |east 120 days. Unless

t he enpl oyee has changed positions with |l ess than 120 days
remaining in the appraisal cycle, the final rating of record is
determ ned using the procedures in (a) through (d) below. If the
enpl oyee has changed positions with | ess than 120 days renai ni ng
in the apprai sal period, and has ser4ved in another covered
position for which an interimrating was done, use the procedures
in Section 6.03b. to deternine the enployee’'s final rating of
record.

a. The rating official for the enployee's position of record
Appr ai ses the enpl oyee on the work done in the position of record
if the enployee has served in that position for at |east 120 days
of the appraisal period. (If the enployee has not served in the
position of record for 120 days, see Section 6.03a.9 or 6.03b as
appropriate.)

b. Doubl e the score assigned for the position of record.

C. Add the doubl ed score to any other interimrating scores
recei ved during the appraisal period.

d. Divide the total score fromc. above by the nunber of
positions occupied for 120 days or nore during the appraisa
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cycle plus 1, e.g., if the enployee occupied two positions for
120 days or nore of the appraisal cycle, the total score in c.
woul d be divided by three. This nunber becones the final rating
score. (Scores with decimals should be rounded to the next

hi ghest nunber).

Exanpl e 1:
Interimrating score: 360 x 1 = 360
Position of record rating score: 480 x 2 = 960
1, 320
1,320 + 3 = 440
The recomended rating woul d be 440.
Exanpl e 2:
Interimrating score: 390 x 1 = 390
Interimrating score: 375 x 1 = 375
Position of record rating score: 450 x 2 = 900
1, 665

1,665 + 4 = 417
The recomended rating would be 417.

In conputing a final performance rating using this formula, the
rati ng assigned by the supervisor of the position or record (the
one that is to be doubled) must be checked carefully to make sure
that a non-critical elenent is not given nore weight (because

of the doubling) than any critical elenent in the other interim
ratings. (OPMregulations prohibit giving nmore weight to
Non-critical elenents than to critical elenents in deriving fina
Ratings.) |If, because of the doubling, the non-critical elenent
score exceeds that of any of the critical elenent scores, the
poi nt score of the non-critical elenent nust be reduced to its
original total (before the doubling) and the summary point tota
adj usted appropriately.

e. If an enpl oyee receives a rating of Fully Successful or

hi gher in his/her current position or record, then his/her fina
sunmary performance rating cannot be less than Fully Successfu
even if he/she received a |l ess-than-Fully Successful interim
rating for work performed on other assignnents during the cycle.

8. If an enpl oyee has served in a covered position for nore

than the m ni mum apprai sal period in another Federal agency,
that agency is required to provide an interimsunmary rating of
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performance and forward it to the Department’s enpl oying office
with the Enployee’'s Oficial Personnel Folder. |If the enployee
transfers to the Departnent of Commerce with | ess than 120 days
remai ning in the appraisal period, the enployee’'s interimrating
(prepared when he/she transferred) will becone his/her rating of
record for the appraisal period. The time remaining in the
apprai sal period will be included in the next appraisal period.
Thus, in such cases, the effective date of the transfer to the
department will serve as the beginning date of the enpl oyee’'s new
Apprai sal period. If no interimrating can be obtained fromthe
enpl oyee’ s ol d agency, the enployee’s current rating of record
will be extended. |If the enployee transfers before the |ast 120
days of the appraisal cycle, the rating official must consider
the interimrating when determ ning the enployee’s rating of
record at the end of the appraisal cycle.

I f an enpl oyee has served on a detail to another Federal agency

for 120 days or nore during the appraisal cycle, or an assignnent
in a Federally-sponsored program such as an | PA or Executive
Exchange, the personnel office nust make a reasonable effort to
obtain an interimsunmary rating fromthe other agency on the
enpl oyees performance on the detail or assignment. |If the
interimrating is obtained, it nust be considered in deriving the
enpl oyee’s rating of record at the end of the appraisal cycle.

If the enployee has served for the entire rating cycle on detai
to anot her agency and an apprai sal of performance cannot be
obt ai ned despite reasonable efforts, the enployee’ s current
rating of record must be extended. |If the enployee has no
current rating of record, he or she nust be considered unratable
and treated as though Fully Successful

9. The enpl oyee should sign the rating to indicate that it has
been di scussed. (If the enployee refuses to sign, the rating

of ficial should so not). A copy nust be given to the enpl oyee.
If the enpl oyee disagrees with the rating, he or she may coment
inwiting to the approving official within five working days of
recei pt of the appraisal and rating. The approving official mnust
respond in witing to these corments within 10 working days. |If
t he approving official changes a rating at this point, hel/she
nmust docurent the reasons for the change on Form CD-516A and
provide a copy to the enployee. (This documentation may al so
serve as his/her response to the enployee’'s coments.)

10. An enpl oyee may request a reconsideration of his/her rating
by an official in a position higher than the approving official
Such reconsideration requests nust be processed under the
appropriate negotiated grievance procedure, if applicable.

O herwi se they nust be processed under the Departnent’s

Admi ni strative grievance procedure.

11. Annual perfornmance ratings of record nust be approved by the
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operating unit official who manages the perfornmance awards budget
for the organization.

12. The sunmary rating given at the end of the annual appraisa
period, or at the end of the extended appraisal period, in cases
where the enpl oyee has not served in a covered position for at

| east 120 days of the appraisal period becones the enpl oyee’s
rating of record. (See Section 6.03c)

b. If a covered enpl oyee has not served in his/her position of
record for 120 days of the appraisal period, but has served in
one other covered position (either a permanent position or on
detail) for which an interimrating was prepared that interim
rating will beconme the enployee’'s rating of record for the

apprai sal cycle. |If the enployee has two interimratings for the
apprai sal period, add the two interim scores together and divide
by two to obtain the average score. Translate the average score
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into the appropriate adjective rating. The tinme remaining in the appraisal period
will be included in the new appraisal period. Thus when an enpl oyee changes
positions in the last 119 days of

t he appraisal period, the effective date of the change of

position also serves as the begi nning date of the enpl oyee's new appraisal period.

c. Enployees who are serving in covered positions on the |ast
day of the appraisal period, but who are unratabl e because they
have not served for at |east 120 days during the appraisal period
in a covered position nust be given an annual rating of record in
accordance with the provisions of paragraph .03a. above as soon
as they have served for the minimum period. An enployee may be
unr at abl e because of entry into a covered position within the

| ast 119 days of the appraisal period; tine in a non-pay status;
long-termtraining; service on a Federally-sponsored program such
as an Intergovernnental Personnel Act or President's Executive
Exchange assignment for which appraisal information is not
avai |l abl e; the enpl oyee's supervisor |eaving the agency where

no ot her higher |evel supervisor can reasonably appraise the

enpl oyee' s perfornmance; service on detail to another Federa
agency for which performance appraisal information is not
avai |l abl e; or approved absence creditable under 5 CFR 531. 406.

d. The current ratings of record of enployees who are unratable
on the last day of the appraisal period are extended if they

are not then working in a covered position which can provide

the basis for appraisal (e.g., they are continuing on long-term
training) and are not expected to return to such a position
within 120 days. |If these enpl oyees have no ratings of record,
they are treated as though Fully Successf ul
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e. Interim Summary Rati ngs.

1. VWhen an enpl oyee who has served in a covered position for 120
days or nore in the appraisal period changes to another covered
position within the Departnent, an interimrating nmust be

conpl eted by the enpl oyee's former supervisor and signed by the
appropriate approving official. Interimratings nust also be
conpl et ed when an enpl oyee conpletes a detail or tenporary
promotion within the Departnment of 120 days or nore in a covered
position. |In such cases the rating nust be based on the el enents
and standards established for the position the enployee is

| eaving. Copies of the interimrating nust be given to the

enpl oyee, the gaining supervisor, and the servicing hunan
resources office of the gaining organization

2. \Wen an enpl oyee transfers from Conmerce to another Federa
agency after serving in a covered position in Comerce for 120
days or nore, the enployee's supervisor and approving

of ficial nust conplete and interimrating. The interimrating
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must be transferred with the enployee's OPF to the gaining agency
or departnent for consideration in the enployee's next rating of
record.

3. Interimratings are not ratings of record for reduction in
force or other purposes, except where indicated in this document.

f. The follow ng summary perfornmance ratings and no ot her
ratings constitute ratings of record:

1. The annual performance appraisal rating provided for in .03a.
of this Section;

2. An inproved rating given follow ng an opportunity to
denonstrate acceptable performance as provided in 5 CFR
351.504(e)(1);

3. Avrating given in connection with a wi thin-grade increase
determ nation as to acceptable | evel of conmpetence that is

i nconsistent with the enployee's current rating of record or when
t he enpl oyee does not have a rating of record as recent as the
conpletion of the |atest performance appraisal cycle, as provide
for in paragraph 7.02 of this docunent;

4. Arating based on an appraisal period follow ng the del ay
of a within-grade increase determnation as provided by 5 CFR
531.409(c); and

5. Arating given after the mni num apprai sal period when an

enpl oyee is unratable at the end of the appraisal cycle, as
provided for in .03c. of this Section

129



No other sunmary rating given to an enpl oyee of the Departnent
constitutes a rating of record.

g. Wen an enployee is rated below the Fully Successful |evel,
the rating official must attenpt to help the enployee to inprove
hi s/ her performance. Assistance may include, but is not limted
to fornmal training, on-the-job training, counseling, and closer
supervi si on.

h. As provided in Executive Order 5396, the performance

apprai sal and resulting rating of a disabled veteran may not be
| ower ed because the veteran has been absent fromwork to seek
nmedi cal treatnent.

i. The Department does not prescribe a distribution of ratings
and does not permt a distribution to be prescribed. The
Department assures that only enpl oyees whose perfornmance exceeds
normal expectations are rated at |evels above Fully Successful by
the approving officials' review, by sanpling of plans and ratings
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by the servicing human resources office, by Departnmental PME
reviews, and by other reviews as required by regul ation

SECTI ON 7. RELATI ONSHI P CF PERFORVANCE APPRAI SAL TO OTHER
PERSONNEL ACTI ONS

Per f ormance apprai sal results nmust be used as a basis for
maki ng personnel decisions on training, rewarding, reassigning,
pronoting, reducing in grade, retaining and renoving enpl oyees,
and granting w thin-grade increases.

.01 Awards.

a. Performance awards, when granted, nust be based on an
enpl oyee's performance rating of record for the appraisal period
for which the award i s granted.

b. A quality step increase (Q@l) may be granted only to an

enpl oyee who receives an Qutstandi ng sunmary perfornmance rating.
As provided by 5 U S.C. 5336, a @Sl nmay not be granted to an
enpl oyee who has received one within the preceding 52 cal endar
weeks. @SI's should be nade effective as soon as possible after
t he annual performance appraisal is finally approved.

c. The Performance Awards conponent of the Departnent's

Per f or mance Managenent Plan describes the procedures for

maki ng award deterninations and for funding awards, and the uses
of perfornmance awards.

d. DAO 202-451, "lIncentive Awards," and rel ated Personne
Bul  etins provide detailed policy guidance for all types of
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awar ds.

.02 Wthin-grade Increases.

a. Federal Wage System An enployee who is otherw se eligible
receives a within-grade increase if his or her performance is
satisfactory or above, as provided in 5 U S.C. 5343; i.e., the
enpl oyee's nost recent rating of record is Fully Successful or
above.

b. GCeneral Schedule. An enployee who is otherw se eligible
receives a within-grade i ncrease when hi or her perfornance

is at an acceptable | evel of conpetence. This nmeans that an

enpl oyee's nost recent performance rating is at least Fully
Successful and that during the period of tine since that rating

t he enpl oyee has continued to performhis or her responsibilities
in a nanner warranting an increase in basic pay. Wen an
acceptabl e |l evel of conpetence determ nation is not consistent
with the enpl oyee's |ast performance rating of record or when

an enpl oyee does not have a rating of record as recent as
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the conpletion of the [ atest performance appraisal cycle (as
speci fied under 5 CFR 531.404), an additional and nore

current performance rating nust be prepared, which becones the
rating of record for purposes of granting or dying the wthin-
grade increase only.

.03 Pronotion Actions.

a. Conpetitive Promotions. Selecting officials must give due
wei ght to the performance appraisals of job applicants in making
sel ection decisions under the Merit Assignment Program

b. Career Ladder Pronotions. To receive a career |adder
pronmotion, an enpl oyee's nost recent performance rating of record
nmust be Fully Successful or higher.

.04 Probationary Periods.

a. Initial Appointnents. Supervisors of probationary enpl oyees
serving initial appointrments nust determine if the probationers
performance, conduct, and general traits of character warrant
retention in their positions beyond the probationary period.
Supervi sors nust eval uate probationers' perfornance with
reference to the critical elements and standards of their

posi tions.

b. Initial Appointnents to Supervisory Positions. Perfornmance
requi renents for probationary supervisors should be set accordi ng
to DAO 202-430, "Performance Appraisal," and docunmented on Form
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CD- 516, "d assification and Performance Managenent Record." An
eval uation of Fully Successful or higher on all critical elenents
of the performance plan is required for retention in the

supervi sory position beyond the probationary period. (See also
DAO 202-412, "Supervisory and Managenent Devel oprment.")

.05 Actions Based on Unacceptabl e Performance.

a. An enpl oyee whose performance i s unacceptabl e nmust be
reassi gned, renoved, or changed to a | ower grade.

b. An action based on unacceptabl e perfornance nay be taken at
any time, either during or at the end of the appraisal cycle,
provi ded the requirenents of paragraph 7.05.c. are net.

c. Except for the exclusions stated in Section 2 of

DAO 202-432, "Reduction in G ade and Renoval Based on
Unaccept abl e Perfornmance," before an enpl oyee may be renoved

or denmoted for unacceptabl e performance under the provisions of
Title 5, Chapter 43, the enployee is entitled to:

1. Be informed in witing of the critical elenent(s) on which

his or her performance is deficient;

2. Be assisted to inprove his or her perfornmance to an
acceptable level; and

3. Be given the opportunity to denonstrate acceptable
perfornmance; as foll ows:

a. An enpl oyee whose perfornmance i s unacceptabl e nmust be
notified in witing that his or her performance is unacceptable,
and that the opportunity to inprove is being given. The witten
notice nust also informthe enployee of the critical elenents on
whi ch performance i s unacceptabl e and the perfornmance standards
required for retention. (This nay be done sinply by reference to
the performance standards in the performance appraisal plan; or
by defining a nore specific set of tasks to be conpleted during
the opportunity period, with specific standards of tineliness,
quantity, or quality, etc. Such standards nust be consi stent
with, i.e., not nore stringent than the nore generic standards
stated in the plan.) This formal notice recorded in witing
shoul d be preceded by sone infornmal, oral feedback to the

enpl oyee about his or her unacceptabl e performance. However, an
oral warning preceding the witten one is not required by this
Pl an.

b. When the enployee is notified in witing of his or her
unaccept abl e perfornmance, the clock starts on the reasonable tine
granted to denonstrate acceptabl e performance, unless a |ater
date is specified in witing. Neither the | aw nor regul ation
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speci fies what that period of tine nust be. It depends on

the nature of the job, the Ievel of the position, and the
consequences of unacceptabl e performance. In any case, the
period of tinme allowed nust be comensurate with the requirenents
of the position. The notice need not specify an exact period
(for exanmple, 60 days). However, it is a good practice to
specify a mnimum period to display inprovenent; e.g., not |ess
than 30 days.

c. Although OPMregulations require only that the job el enent(s)
on whi ch performance has been unacceptabl e and the performance
standards for retention in the job be identified at the outset

of the opportunity to inprove, managers may increase the efficacy
of these warnings and neet (at least in part) their obligation

to assist the enployee to inprove, by including the following in
their notices:

(1) Specific exanples, arranged by performance el enent, of past
incidents (within the last year) of unacceptabl e performance;

(2) \Were relevant, a description of the negative consequences
of the perfornmance deficiencies;
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(3) A suggestion of steps the enpl oyee may take which woul d be
expected to lead to inprove performance, e.g., better work
organi zation, time managenent, nore thorough proofreading, nore
fol | ow up;

(4) A statenent of the steps the agency intends to take (or
to offer) to assist the enployee to inprove, e.g., to sponsor
training, offer counseling or personal assistance, or nonitor
wor k nore closely; and

(5) An explicit statenment of the possible consequence of failure
to inprove within a reasonable period of tine, i.e., renoval,
denotion, or reassignment.

d. Reduction in Grade or Renpbval Based on Unacceptabl e
Performance. |f an enployee's performance i s unacceptabl e during
the opportunity period, the enployee nust be reassigned, reduced
in grade, or renoved. Except for the exclusions stated in
Section 2 of DAO 202-432 an enpl oyee who is being reduced in
grade or renmoved under the provisions of Title 5, Chapter 43

is entitled to the follow ng before being renoved or reduced

in grade: (1) a 30-day advance witten notice of the proposed
action identifying specific instances of unacceptabl e performance
and the critical elenents on which perfornance i s unacceptabl e;
(2) at |east seven cal endar days to respond to the notice orally
and/or in witing and to furnish affidavits in support of the
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reply; (3) to be represented; and (4) to receive a witten
deci si on specifying the reasons for the action taken. The
deci si on nust have the concurrence of an official at a higher

I evel in the organization than the one who prepared the action

.06 Perfornmance at the Marginal Level (Level 2).

a. Continued perfornance at the Margi nal |evel by an enpl oyee
j eopardi zes the attai nment of organizational goals and must be
corrected.

b. An enpl oyee whose performance is Marginal must be notified in
witing that his/her performance is deficient. The enployee and
hi s/ her supervisor nmust develop a witten plan within 30 days
detailing the actions each will take to attenpt to bring the

enpl oyee's performance to the Fully Successful (or above) |evel.
The plan nust include binonthly (one every two nmonths) progress
reviews that are fully docunented as to the enpl oyee's progress.
The plan nust be continued until the enpl oyee's performance

i nproves to Fully Successful (and is docunented as such in a
formal progress review) or he/she is rated Unacceptabl e.

c. An enpl oyee whose perfornance is Marginal nay be reassigned.

.07 Reduction in Force.

a. For RIF purposes, ratings considered ratings of record are:
(1) the rating given at the end of the appraisal period (normally
on an annual basis); (2) the rating given at the end of an

ext ended apprai sal period (extended because the enpl oyee did not
serve 120 days in his/her current position); (3) the inproved
rating followi ng an opportunity to denmponstrate acceptable
performance as provided in 5 U. S. C. 4302(b)(6).

b. An enployee nust not be assigned a new rating of record for
the sol e purpose of affecting his/her RIF retention standing.

SECTI ON 8. TRAI NI NG AND | NFORVATI ON.

.01 Servici ng hunan resources offices are responsible for
conmuni cati ng the purposes and procedures of the Genera

Wor kf orce Performance Appraisal System by establishing
appropriate training and orientation progranms. These

progranms must enphasi ze performance plan devel oprent,
supervi sory/ nanagenent responsibility for carrying out the
program and the |inkage between perfornance ratings and enpl oyee
recogni ti on and ot her personnel decisions.

.02 Information on changes in the operation of the CGenera
Wor kf or ce Perfornance Appraisal Systemis conveyed to Departnent
managenent and affected enpl oyees through Ofice of Human

Resour ces Managenent issuances and newsl etters.
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SECTI ON 9. EVALUATI ON OF THE SYSTEM

.01 The Ofice of Human Resources Management assesses the

ef fecti veness of the General Workforce Performance Appraisa
Systemin the Departnent of Conmerce through its ongoi ng

Per sonnel Managenent Eval uation Program Commerce organi zations
are evaluated on their technical conpliance with laws, Ofice of
Per sonnel Managenent regul ations, and Department policy.

Eval uations focus on the adequacy of performance plans and
rating as well as on each organi zation's performance rating
distribution as related to its acconplishnents as reflected in
the Departnent's Managenent by bjectives Program

.02 Operating units and Departnental O fices are encouraged

to establish internal evaluation systenms to assess how well the
CGeneral Workforce Performance Appraisal Systemis working in

t heir organi zations.

SECTI ON 10. RECCRD KEEPI NG

.01 Performance appraisal records and rel ated docunments will be
mai ntai ned in accordance with the provisions of this docunent,
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the Privacy Act, Freedomof Information Act, other |egislative
and regul atory requirenents, and negotiated agreenents.

.02 Perfornmance ratings of record and the performance plans on
whi ch those ratings were based nmust be retained for four years.

.03 Performance records that are superseded, e.g., through an
adm ni strative or judicial procedure, nust be destroyed.

.04 Except were prohibited by |law, automated records may be

retai ned | onger than four years for purposes of statistica

anal ysis as long as the data are not used in any action affecting

t he enpl oyee when the manual record has been or should have been destroyed.

.05 When an enployee transfers fromon operating unit into

anot her also within the Departnent, or to another Federal agency,
the follow ng performance records nust be transferred with the
enpl oyee's OPF: (1) performance ratings of record that are four
years old or less; (2) the plan on which the nbst recent rating
of record is bases; and (3) the interimrating prepared when the
enpl oyee changes positions.

.06 Disclosure of performance-related information nmust be nmade
only as permitted by the Privacy act.

SECTION 11. DEFI NI TI ONS
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Acceptabl e Performance is perfornmance that neets an enpl oyee's
performance standards at the | evel of perfornance above Level 1
(Unacceptabl e or equivalent), i.e., Level 2 in the critica

el ement at issue on a five-level rating scale, Level 3 on a

t hree-1 evel scale.

Agency i s the Departnent of Commrerce.

Appointing Authority is a Secretarial Oficer or the head of a
primary operating unit or an official so designated by the
Secretary of Commerce.

Apprai sal is the act of process of evaluating the performance of
an enpl oyee agai nst the prescribed perfornmance standard(s).

Apprai sal Period neans the period of tinme established by the
Department's General Wbrkforce Perfornance Appraisal System for
whi ch an enpl oyee's performance will be revi ewed.

Approving Oficial is normally the supervisor who assigns,
controls, and is responsible for the work of the rating official
usually the rating official's inmedi ate supervi sor. However,
operating units or Departnental offices may designate a higher

- 24 -

I evel official in the managenent chain as the approving official
provided this designation does not conflict with any ot her

provi sion of this docunment. The approving official is
responsi ble for assigning the final performance rating.

Critical Elenent is a component of an enployee's position
consi sting of one or nore duties and responsibilities, which
contri butes toward acconpli shing organizational goals and
obj ectives and which is of such inportance that unacceptable
performance on the el ement would result in unacceptable
performance in the position

Ful ly Successful is Level 3 of an elenent rating scale and
refl ects good, sound performance, i.e., the expected |evel of
per f or mance.

Ceneric Performance El enents are performance el enents which apply
to a group of enployees in an organi zation

Ceneric Performance Standards (GPS) are perfornmance standards

whi ch define work behaviors or activities which, if engaged in by
enpl oyees, lead to a certain level of quality in products or
services. The GPS are witten so that they may apply universally
to | arge groups of enpl oyees.
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Interimrating is a summary rating devel oped during a rating
cycle to docunent the perfornance of an enpl oyee who i s changi ng
positions (if the enployee served in the position for 120 days or
nore) or conpleting a detail or tenmporary pronotion of 120 days
or nore. The interimrating, except where stipulated in this
docunent, is not a rating of record but is factored into the
final summary assigned the enployee at the end of the rating
cycle. The interimrating is conpleted on Form CD- 516,

"Cl assification and Performance Managenent Record,"” by the |osing
supervisor, signed by the |osing approving official, and

forwarded to the gaining supervisor. A copy is also given to the enpl oyee

CD-516C, "Final Performance Rating Using Interim
Ratings," should be used to assign the final sunmary rating when
interimratings must be considered.

Maj or Activity is a task, duty, or project which needs to be
acconpl i shed in support of a critical elenent.

Non-critical Elenent is a component of an enployee's job which
does not neet the definition of a critical elenent, but is
sufficiently inportant to warrant witten appraisal

Opportunity to Denpbnstrate Acceptable Performance is a reasonable
chance for the enpl oyee whose performance has been determ ned to
be at Level 1 in one or nore critical elenents to denobnstrate
performance at the |evel above Level 1

- 25 -

Performance is an enpl oyee's acconplishnent of assigned work as
specified in the critical and non-critical elenents of the
enpl oyee' s position

Performance Award is a perfornance-based cash paynment to an
enpl oyee based on the enployee's rating of record. A perfornmance
award does not increase base pay.

Per f ormance Managenent is the systematic process by which the
Departnment integrates performance, pay, and awards systenms wth
its basic nanagenent functions for the purpose of inproving

i ndi vidual and organi zati onal effectiveness in acconplishnent of
Departnment nission and goal s.

Per f ormance Pl ans are docunents that define the critical (and
non-critical) elenments agai nst which a covered enpl oyee's
performance will be apprai sed and establish perfornmance standards
for those el ements.

Per f ormance Standards are statenents of the expectations or
requi renents established by nmanagenent for a critical (or non-
critical) elenment at a particular rating level. A performance
standard may include, but is not linted to, factors such as
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quality, quantity, tinmeliness, and manner of perfornance.

Pre-apprai sal Meeting is a neeting with the rating official
schedul ed at the option of the enployee prior to the fornal
apprai sal nmeeting. At the pre-appraisal neeting the enpl oyee
can: (1) present an assessnent of his or her own perfornance
during the appraisal period; (2) cover aspects of his or her work
of which the rating official may not be aware; and (3) identify
obj ectives he or she would like to include in the next cycle's
performance pl an.

Progress Review is a fornal neeting between the rating official
and enpl oyee at which the enployee's progress toward neeting the
objectives in his or her performance plan is discussed. The need
for any changes to the plan may al so be discussed at this neeting
as well as any performance deficiencies the supervisor has noted
al ong with recommendati ons for inmproving them

Rating (also referred to as "summary rating") is the witten
record of the appraisal of each critical and non-critical elenment
and the assignnment of a summary rating |evel.

Rating Oficial is the person responsible for informng the
covered enpl oyee of the critical elements of his/her position

est abl i shing performance standards for those el enents, appraising
performance and assigning the reconmended performance rating.
Nornally, this is the enployee's inmedi ate supervisor

- 26 -

Rating of Record is the summary rating, under 5 U.S.C. 4302,
required at the tine specified in the Departnent's Cenera
Wor kf orce Performance Appraisal Systemor at other tines
specified for special circunstances.

Unacceptable is Level 1 of the rating scale. It reflects
unaccept abl e performance in accordance with 5 U S.C. 4301(3).
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FORM CD-516B LF
(REV 1-94)
DAO 202-430

INSTRUCTIONS

The generic performance standards (GPS) are
the primary basis for assigning element ratings in
the Department of Commerce. The GPS are to be
applied to each critical (and non-critical) element

in the performance plan (Summary ratings are

assigned by using a point scale after each element
has been rated).

When evaluating an element the rater should
1 Read carefully each performance standard level

beginning with the fully successful one (it is

considered the base level standard)

2 Determine which level best describes the
employee's performance on the element (Each
and every criterion in the standards does not
have to be met by the employee in absolute
terms for the rater to assign a particular rating
level. The sum of the employee's performance
of the element must in the rater's judgement,
meet the assigned level's criteria)

3 Provide in writing, on the appraisal form,
specific examples of accomplishments which
support the assigned rating level.

Element ratings of fully successful do not
require full written documentation unless the
employee requests it. To assign a fully successful
element rating, the rating official need only
documents in writing that (1) the fully successful
standards were met, and (2) that the rating was
discussed in detail with the employee

Occasionally, when rating some elements, a
rating official may determine that an employee's

APPENDIX A

US DEPARTMENT OF COMMERCE

GENERIC PERFORMANCE STANDARDS

GENERAL WORK FORCE

This is a level of rare, high-quality performance.
The quality of quantity of the employee's work
substantially exceed fully successful standards and
rarely leaves room for improvement. The impact of
the employee's work is of such significance that
organizational objectives were accomplished that
otherwise would not have been. The accuracy and
thoroughness of the employee's work on this
element are exceptionally reliable. Application of
technical knowledge and skills goes beyond that
expected for the position. The employee signif-
cantly improves the work processes and products
for which he or she is responsible. Thoughful ad-
herence to procedures and formats as well as sug-
gestions for improvement in these areas increase
the employee's usfulness.

This person plans so that work follows the most
logical and practical sequence. Inefficient back-
tracking is avoided. He or she develops contin-
gency plans to handle potential problems and
adapts quickly to new priorities and changes in
procedures and programs without losing sight of
the longer-term purposes of the work. These
strengths in planning and adaptability result in
early or timely completion of work under all but the
most extraordinary circumstances. Exceptions
occur only when delays could not have been
anticipated. The employee's planning skills result in
cost-savings to the government.

In meeting element objectives, the employee
handles interpersonal relationships with exceptional
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erating procedures, task assignments, or program
activities. The employee has developed or im-
plemented workable and cost-effective approaches
to meeting organizational goals.

The employee has demonstrated an ability to
get the job done well inmore than one way while
handling difficult and unpredicted problems. The
employee produces a high quantity of work often
ahead of established schedules with less than nor-
mal supervision.

The employee writes and speaks clearly on dif-
ficult subjects to a wide range of audiences.

GENERAL WORK FORCE

This is a level of unusually good performance.
The quantity and quality of work under this ele-
ment are consistently above average. Work pro-
ducts rarely require even minor revision. Thor-
oughness and accuracy of work are reliable. The
knowledge and skill the employee applies to this
element are clearly above average demonstrating
problem-solving skill and insight into work methods
and techniques. The employee follows required
procedures and supervisory guidance so as to take
full advantage of existing systems for accomp-
lishing the organization's objectives.

The employee plans the work under this ele-
ment so as to proceed in an efficient, orderly
sequence that rarely requires backtracking and
consequently leads to completion of the work by
established deadlines. He or she uses ontingency
planning to anticipate and prevent problems and



performance on an element was not consistent.
For example, the employee may have performed at
the commendable level on several major activities
within a critical element and at the marginal level
on several others. In such a case, the rating official
must consider the overall effect of the employee's
work on the element and make a judgement as to
the appropriate rating level she/she will assign. The
rationale for the decision must be documented on
the rating form citing specific accomplishments
which support the decision.

Any additional standards that are included in
the performance plan must also be considered by
the rating official. Such standards are included in
performance plans to supplement the GPS, no
supplant them. Rating officials should consider
such standards within the context of the GPS and
rate elements accordingly.

OUTSTANDING
SES

This is a level of rare high quality performance.
The employee has performed so well that organ-
zational goals have been achieved that would not
have been otherwise. The employee's mastery of
technical skills and thorough understanding of the
mission have been fundamental to the completion
of program objectives.

The employee has exerted a major positive in-
fluence on management practices, operating pro-
cedures and program implementation which has
contributed substantially to organizational growth
and recognition. Preparing for the unexpected, the
employee has planned and used alternative ways of
reaching goals. Difficult assignments have been
managed intelligently and effectively. The employee
has produced an exceptional quantity of work,
often ahead of established schedules and with
little supervision.

If writing or speaking, the employee presents
complex ideas clearly in a wide range of difficult
communications situations. Desired results are at-
tained.

The employee also works well as a team mem-
ber, supporting the group's efforts and showing an
ability to handle a variety of interpersonal situa-
tions.

The employee communicates clearly and effect-
ively.

All employees at this level and above have fol-
lowed a management system by which work is
planned, tasks are assigned, and deadlines are
met.

GENERAL WORK FORCE

This is the level of good, sound performance.

The quality and quantity of the employee's work
under this element are those of a fully competent
employee. The performance represents a level of
accomplishment expected of the great majority of
employees. The employee's work products fully
meet the requirements of this element. Major revi-
sions are rarely necessary, most work requires only
minor revision. Tasks are completed in an accurate,
thorough, and timely way. The employee's tech-
ical skills and knowledge are applied effectively to
specific job tasks in completing work assignments.
He or she adheres to procedures and format re-
quirements and follows necessary instructions from
SUpervisors.

The employee's work planning is realistic and
results in comp of work by established dead-
lines. Priorities are duly considered in planning and
performing assigned responsibilities. Work reflects
a consideration of costs to the government, when
possible.

In accomplishing element objectives, the em-
ployee's interpersonal behavior toward supervisors,
co-workers, and user's promotes attainment of work
objectives and poses no significant problems.

The employee completes special assignments

sill, anticipating and avoiding potential causes of
conflict and actively promoting cooperation with
clients, co-workers and he or her supervisor.

The employee seeks additional work or special
assignments related to this element at increasing
levels of difficulty. The quality of such work is high
and is done on time without disrupting regular
work. Appropriate problems are brought to the
supervisor's attention. Most problems are dealt
with routinely and with exceptional skill.

The employee's oral and written expression are
exceptionally clear and effective. They improve
cooperation among participants in the work and
prevent misunderstandings. Complicated or contro-
versial subjects are presented or explained effec-
tively to a variety of audiences so that desired out-
comes are achieved.

SUPERVISORY*

The employee is a strong leader who works well
with others and handles difficult situations with
dignity and effectiveness. The employee encour-
ages independence and risk-taking among subordi-
nates, yet takes responsibility for their actions.
Open to the views of others. The employee
promotes cooperation among peers and subor-
dinates while guiding, motivating, and stimulating
positive responses. The employee's work perfor-

mance demonstrates a strong commitment to fair

treament, equal opportunity, and the affirmative
action objectives of the organization.

COMMENDABLE
SES

This is a level of unusually good performance.
It has exceeded expectations in critical areas and
shows sustained support of organizational goals.
The employee has shown a comprehensive under-
standing of the objectives of the job and the pro-
cedures for meeting them.

The effective planning of the employee has
improved the quality of management practices op-

personnel. When needed as input into another
work process the work may not be finished with
such quality. Quantity and timeliness that other
work can proceed as planned.

Although the work products are generally of
useable quality , too often they require additional
work by other personnel. The work products do not
consistently and/or fully meet the organization's
needs. Although mistakes may be without im-
mediate serious consequences, over time they are
detrimental to the organization.

A fair amount of work is accomplished, but the
quantity does not represent what is expected of
Fully Successful employees. Output is not sus-
tained consistently and/or higher levels of output
usually result in a decrease in quality. The work
generally is finished within expected timeframes
but significant deadlines too often are not met.

The employee's written and oral communi-
cations usually consider the nature and complexity
of the subject and the intended audience. They
convey the central points of information important
to accomplishing the work. However, too often the
communications are not focused, contain too much
or too little information, and/or are conveyed in a
tone that hinders achievement of the purpose of the
communications. The listener or reader must que-
stion the employee at times to secure complete
information or avoid misunderstandings.

GENERAL WORK FORCE

This level of performance, while demonstrating
some positive contributions to the organization,
shows notable deficiencies. Itis below the level
expected for the position, and requires corrective
action. The quality, quantity, or timeliness of the
employee's work is less than Fully Successful,
jeopardizing attainment of the element's objective.
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delays. Exceptions occur when delays have auses
outside the employee's work planning.

The employee works effectively on this element
with co-workers, clients, as appropriate, and his ot-
her supervisory, creating a highly successful coop-
erative effort. He or she seeks out additional work
or special assignments that enhance accomp-
lishment of this element and pursues them to suc-
cessful conclusion without discrupting regular work
Problems which surface aredealth with supervisory
intervention to correct problems occurs rarely.

The oral and written expression applied to this
element are noteworthy for their clarity and ef-
fectiveness leading to improved understanding of
the work by other employees and clients of the
organization. Work products are generally given
sympathetic consideration because they are well-
presented.

SUPERVISORY*

The employee is a good leader. Establishes
sound working relationships and shows goodjudge-
ment in dealing with subordinates considering
their views. He/she provides opportunties for staff
to have a meaningful role in accomplishing organ-
izational objectives and makes special efforts to
improve each subordinate's performance.

FULLY SUCCESSFUL
SES

This is the level of good, sound performance.
The employee has contributed positively to organi-
zational goals. All critical element activities that
could be completed are. The employee effectively
applies technical skills and organization knowledge
to get the job done.

The employee successfully carries out regular
duties while also handling any difficult special as-
signments. The employee plans and performswork
according to organizational priorities and sche-
duels.

productivity or morale, or organizational effective-
ness. The marginal employee does not provide
strong leadership or take the appropriate initiative
to improve organizational effectiveness. For exam-
ple he/she too often fails to make decisions or ful-
fill supervisory responsibilities in a timely manner
to provide sufficient direction to subordinates on
how to carry out program, to give clear assign-
ments, and/or performance requirements, and/or to
show an understanding of the goal's of the organi-
zation or subordinates' roles in meeting those
goals.

UNSATISFACTORY
SES

This is the level of unacceptable performance.
Work products do not meet the minimum require-
ments of the critical element.

Most of the following deficiencies are typically,
but not always characteristic of the employee's
work:

-Little or no contribution to organizational

goals;

-Failure to meet work objectives;

-Inattention to organizational priorities and ad-

ministrative requirements;

-Poor work habits resulting in missed dead-

lines, incomplete work products;

-Strained work relationships;

-Failure to respond to client needs; and/or

-Lack of response to supervisor's corrective ef-

forts.

GENERAL WORK FORCE

The quantity and quality of the employee's
work under this element are not adequate for the
position. The employee's work products fall short of
requirements of the element. They arrive late or



so their form and content are acceptable and reg-
ular duties are not disrupted. The employee per-
forms additional work as his/hr workload permits.
Routine problems associated with completing as-
signments are resolved with a minimum of super-
vision.
The employee speaks and writes clearly and

effectively.

SUPERVISORY*

The employee is a capable leader who works
successfully with others and listens to suggestions.
The employee rewards good performance and

corrects poor performance through sound use of
performance appraisal systems, performance-based
incentives, and when needed, adverse actions and
slects and assigns employees in ways that use
their skills effectively.

The employee's work performance shows a
commitment to fair treatment, equal opportunity,
and the affirmative action objectives of the organ-
ization.

MARGINAL
SES

This level of performance, while demonstrating
some positive contributions to the organization,
shows notable deficiencies. Itis below the level
expected for the position and requires corrective
action. The quality, quantity, or timeliness of the
employee's work is less than Fully Successful,
jeopardizing attainment of the element's objective.
The employee's work under this element is at a
level which may result in removal from the position.

There is much in the employee's performance
that is useful. However, problems with quality,
quantity, or timeliness are too frequent or too
serious to ignore. Performance is inconsistent and
problems caused by deficiencies counterbalance
acceptable work. These deficiencies cannot be
overlooked since they create adverse consequenc-
es for the organization or create burdens for other

Fol | owi ng are the Appraisal

operating units.

Cct ober 1 - Septenber 30:

Qperating Unit Appraisal

There is much in the employee's performance
that is useful. However, problems with quality,
quantity, or timeliness are too frequent or too
serious to ignore. Performance is inconsistent and
problems caused by deficiencies counterbalance
acceptable work. These deficiencies cannot be
overlooked since they create adverse conse-
quences for the organization or create burdens for
other personnel. When needed as input into
another work process, the work may not be
finished with such quality, quantity, and timeliness
that other work can proceed as planned.

Although the work products are generally of
useable quality, too often they require additional
work by other personnel. The work products do not
consistently and/or fully meet the organization's
needs. Although mistakes may be without imme-
diate serious consequences, over time, they are
detrimental to the organization.

A fair amount of work is accomplished but the
quantity does not represent what is expected of
Fully Successful. Employee's Output is not sus-
tained consistently, and/or higher levels of output
usually result in a decrease of quality. The work
generally is finished within expected timeliness
but significant deadlines too often are not met.

The employee's written communication usually
considers the nature and complexity of the subject
and the intended audience. It conveys the central
points of information important to accomplishing
the work. However, too often the communication is
not focused, contains too much or too little infor-
mation, and/or is conveyed in a tone that hinders
achievement of the purposes of the communication
In communication to co-workers, the listener must
question the employee at times to secure complete
information or avoid misunderstandings.

SUPERVISORY*

Inadequacies surface in performing supervisory
duties. Deficiencies in areas of supervision over an
extended period of time affect adversely employee

APPENDI X C

Cycl es

Al'l operating units except Ofice of Inspector Ceneral.

June 1 - May 31:

cycl es of Departnent of Conmerce

O fice of Inspector General.

Novenber 1 - Cctober 31:

NOAA Wage Marine Enpl oyees.
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often require major revision because they are in-
complete or inaccurate in content. The employee
fails to apply adequate technical knowledge to
complete the work of this element. Either the
knowledge applied cannot produce the needed
products, or it produces technically inadequate
products or results. Lack of adherence to required
procedures, instructions, and formats contributes
to inadequate work products.

Because the employee's work planning lacks lo-
gic or realism, critical work remains incomplete or
is unacceptably late. Lack of attention to priorities
causes delays or inadequacies in essential work,
the employee has concentrated on incidental mat-
ters.

The employee's behavior obstructs the suc-
cessful completion of the work by lack of cooper-
ation with clients, supervisor, and/or co-workers or
by loss of credibility due to irresponsible speech or
work activity.

In dealing with special projects, the employee
either sacrifices essential regular work or fails to
complete the projects. The employee fails to adapt
to changes in priorities, procedures, or program
direction and therefore, cannot operate adequately
in relation to changing requirements.

The oral and written expression the employee
uses in accomplishing the work of this element
lacks the necessary clarity for successful comple-
tion of required tasks. Communication failures in-
terfere with completion of work.

SUPERVISORY*

Most of the following deficiencies are typically,
but not always common characteristics of the em-
ployee's work:

-Inadequate guidance to subordinates;

-Inattention to work progress; and

-Failure to stimulate subordinates to meet

goals.

* Supervisory standards must be applied to
SES and General Work Force supervisors.
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2 PAGE
1st DOCUMENT of Level 1 printed in FULL fornat.

UNI TED STATES CODE SERVI CE
ADVANCE LEG SLATI VE SERVI CE
(c) 1990 THE LAWYERS CO OPERATI VE PUBLI SHI NG COVPANY
Public Law 101-376
101st Congress
[H R 3086]
101 P. L. 376; 1990 H. R 3086; 104 Stat. 461

SYNOPSI S:
An Act

To anmend title 5, United States Code, to grant appeal rights to nenbers of the
excepted service affected by adverse personnel action, and for other purposes.
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AUG. 17, 1990 -- PUBLIC LAW 101-376

TEXT:
Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assenbl ed.

[*1]
SECTION 1. SHORT TI TLE

This Act may be cited as the "Civil Service Due Process Amendnents”.

[*2]
SEC. 2. EXCEPTED SERVI CE APPEAL RI GHTS.

(a) IN GENERAL. -- Section 7511 of title 5, United States Code, is anended to read
as follows:
"@7511. Definitions; application

"(a) For the purpose of this subchapter --

"(1) 'enployee' neans --

"(A) an individual in the conpetitive service --

"(i) who is not serving a probationary or trail period under an initial
appoi nt nent; or

"(ii) who has conpleted 1 year of current continuous service under other than a
tenmporary appointnent limted to 1 year or |ess;

"(B) a preference eligible in the excepted service who has conpleted 1 year of
current continuous service in the same or simlar positions --

"(i) in an Executive agency; or

"(ii) in the United States Postal Service or Postal Rate Conmi ssion; and

"(C an individual in the excepted service (other than a preference eligible) --

"(i) who is not servicing a probationary or trail period under an initial
appoi nt nent pendi ng conversion to the conpetitive service; or

"(i1) who has conpleted 2 years of current continuous service in the sanme or
simlar positions in an Executive agency under other than a tenporary
3 PAGE

101 P. L. 376, *2; 1990 H. R 3086
104 Stat. 461

appointnent limted to 2 years or |ess;

"(2) 'suspension' has the sanme nmeaning as set forth in section 7501(2) of this
title;

"(3) 'grade' neans a level of classification under a position classification
system

"(4) 'pay' means the rate of basic pay fixed by law or adnministrative action for
the position held by an enpl oyee; and

"(5) ' furlough' neans the placing of an enployee in a tenporary status wi thout
duties and pay because of |ack of work or funds or other nondisciplinary reasons.

"(b) This subhcapter does not apply to an enpl oyee --

"(1) whose appointment is made by and with the advice and consent of the Senates

"(2) whose position has been deternmined to be of a confidential, policy-
det erm ni ng, policy-nmaking or policy-advocating character by --

"(A) the President for a position that the President has excepted fromthe
conpetitive service

"(B) the Ofice of Personnel Managenent for a position that the O fice has
excepted fromthe conpetitive service; or

"(C) the President or the head o fan agency for a position excepted fromthe
conpetitive service by statute;

"(3) whose appointnent is nade by the President;
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"(4) who is receiving an annuity fromthe Cvil Service Retirenent and
Disability Fund, or the Foreign Service Retirenment and Disability Fund, based on
the service of such enpl oyee;

"(5) who is described in section 8337(h)(1), relating to technicians in the
Nat i onal Guard;

"(6) who is a nenber if the Foreign Service, as described in section 103 of the
Forei gn Service Action of 1980;

"(7) whose position is with the Central Intelligence Agency, the Genera
Accounting Ofice, or the Veterans Health Services and Research Admi nistration

"(8) whose position is within the United States Postal Service, the Postal rate
Conmi ssi on, the Panana Canal Comm ssion, The Tennessee Valley Authority, the
Federal Bureau of Investigation, the National Security Agency, the, Defense
Intelligence Agency, or an intelligence activity of a mlitary departnment covered
under section 1590 of title 10, unless subsection (a)(1)(B) of this section or
section 1005(a) of title 39 is the basis for this subchapter's applicability; or

"(9) who is described in section 5102(c)(11) of this title.

"(c) The O fice may provide for the application of this subchapter to any position
or group of positions excepted fromthe conpetitive service by regul ation of the
O fice which is not otherwi se covered by this subchapter.".

(b) ACTI ONS BASED ON UNACCEPTABLE PERFORMANCE. --Section 4303(e) of title 5, United
States Code, is anended to read as foll ows:

"(e) Any enployee who is --
"(1) a preference eligible;
"(2) in the conpetitive service; or
"(3) in the excepted service and covered by subchapter Il of chapter 75,

and who has been reduced in grade or renmoved under this section is entitled to
4 PAGE
101 P. L. 376, *2; 1990 H R 3086;

104 Stat. 461
appeal the action to the Merit Systens Protection Board under section 7701.".

(c) APPLICABILITY. -- The anmendnents nmade by this section shall apply with respect
to any personnel action taking effect on or after the effective date of this Act.

[ *3]
SEC. 3. ANNU TANT STATUS NOT A BAR TO APPEALI NG ONE' S REMOVAL.

Section 7701 of title 5, United States Code, is anmended --
(1) by redesignating subsection (j) as subsection (k); and
(2) by inserting after subsection (i) the follow ng:

"(j) I'n determ ning the appeal ability under this section of any case involving

a

renoval fromthe service (other than the renmoval of a reenployed annuitant),
neither an individual's status under any retirenment system established by or under
Federal statute nor any el ection nmade by such individual under any such system nay
be taken into account.".

[*4]
SEC. 4. EFFECTIVE DATE.
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This Act and the amendnents made by this Act shall becone effective on the date of
the enactnent of this Act, and, except as provided in section 2(c), shall apply
with respect to any appeal or other proceedi ng brought on or after such date.
Speaker of the House of Representatives.
Vice President of the United States and President of the Senate.

8 PAGE
215T | TEM of Level 1 printed in FULL format.

Congr essi onal Record — House
Monday, November 6, 1989
1015 Cong. 15! Sess.
135 Cong Rec H 8001
REFERENCE: Vol . 135 No. 154
TITLE: C VIL SERVI CE DUE PROCESS AVMENDVENTS

SPEAKER: MR G LMAN, M's. MORELLA; MRS. SCHRCEDER; M. S| KORSKI
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TEXT:

Text that appearsin UPPER CASE identified statements or insertions which are
not spoken by a Menber of the House on the floor.

[*HB001] M. SIKORSKI. M. Speaker, | nobve to suspend the rule and pass
the bill ( HR 3086) to amend title 5, United States Code, to grant appeal rights
to nenbers of the excepted service affected by adverse personnel actions, and for
ot her purposes, as anended.
The Cerk read as foll ows:
H R 3086

BE | T ENACTED BY THE SENATE AND HOUSE OF REPRESENTATI VES OF THE UNI TED STATES OF
AMERI CA | N CONGRESS ASSEMBLED

SECTION 1. SHORT TI TLE
This Act may be cited as the “Civil Service Due Process Amendnents”.
SEC. 2. EXCEPTED SERVI CE APPEAL RI GHTS.

(a)ln General. — Section 7511 of title 5, United States Code, is anmended to read
as follows:

@7511. Definitions; application

"(a) For the purpose of this subchapter -

"(1) ‘enployee’ neans -

"(A) An individual in the conpetitive service —

"(i) who is not serving a probationary or trail period under an initial
appoi nt nent; or

"(ii) who has conpleted 1 year of current continuous service under other than a
tenmporary appointnent l[imted to 1 year or |ess;

"(B) a preference eligible in the excepted service who has conpleted 1 year of
current continuous service in the same or sinmlar positions --
9 PAGE
135 Cong Rec H 8001, *H8001

"(i) in an Executive agency; or

"(ii) in the United States Postal Service or the Postal Rate Commi ssion; and

"(C) an individual in the expected service (other than a preference eligible)
who has conpleted 1 year of current continuous service in the sanme or sinlar
positions in an Executive agency under other than a tenporary appointment limted

to 1 year or |ess;

"(2) 'suspension' has the sanme nmeaning as set forth in section 7501(2) of this
title;

"(3) 'grade' neans a level of classification under a position classification
system

146



"(4) 'pay' means the rate of basic pay fixed by law or adnmi nistrative action for
the position held by an enpl oyee; and

"(5) 'furlough' nmeans the placing of an enployee in a tenporary status w thout
duties and pay because of lack of work or funds or other nondisciplinary reasons.

"(b) This subchapter does not apply to an enpl oyee --
"(1) whose appointment is made by and with the advice and consent of the Senate;

"(2) whose position has been deternmined to be of a confidential, policy-
det erm ni ng, policy-naking or policy-advocating character by --

"(A) the President for a position that the President has excepted fromthe
conpetitive service;

"(B) the Ofice of Personnel Managenent for a position that the Ofice has
excepted fromthe conpetitive service; or

"(C) the President or the head of an agency for a position excepted fromthe
conpetitive service by statute;

[*HB002] " (3) whose appointnent is nade by the President;

"(4) who is receiving an annuity fromthe Cvil Service Retirenent and
Disability Fund, or the Foreign Service Retirenment and Disability Fund, based on
the service of such enpl oyee;

"(5) who is described in section 8337(h)(1), relating to technicians in the
Nat i onal Guar d;

"(6) who is a nenber of the Foreign Service, as described in section 103 of the
Forei gn Service Act of 1980;

"(7) whose position is within the Central Intelligence Agency, the Genera
Accounting Ofice, or the Veterans Health Services and Research Admi nistration
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"(8) whose position is within the United States Postal Service, the Postal Rate
Conmi ssion, the Tennessee Valley Authority, the Federal Bureau of Investigation, or
the National Security Agency, unless subsection (a)(1)(B) of this section or
section 1005(a) of title 39 is the basis for this subchapter's applicability; or

"(9) who is described in section 5102(c)(11) of this title.

"(c) The Ofice may provide for the application of this subchapter to any
position or group of positions excepted fromthe conpetitive service by regul ation
of the O fice which is not otherw se covered by this subchapter.”

(b) Actions Based on Unacceptable Performance. -- Section 4303(e) of title 5,

United States Code, is amended by striking "who is a preference eligible or is in
t he conpetitive service and"
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(c) Applicability. -- The amendnents made by this section shall apply with
respect to any personnel action taking effect on or after the effective date of
this Act.

SEC. 3. ANNUI TANT STATUS NOT A BAR TO APPEALI NG ONE' S REMOVAL.
Section 7701 of title 5 United States Code, is anended --

(1) by redesignating subsection (j) as subsection (k); and

(2) by inserting after subsection (i) the follow ng:

"(j) I'n determ ningg the appeal ability under this section of any case involving
a renoval fromthe service (other than the renmoval of a reenployed annuitant),
neither an individual's status under any retirenment system established by or under
Federal statute nor any el ection made by such individual under any such system nay
be taken into account.".

SEC. 4. LOCATI ON OF MSPB HEARI NGS.

Section 1204(e) (1) of title 5 United States Code, is anmended by adding at the
end of the follow ng:

"(c) Wienever it considers alternative places for conducting a hearing or other
proceedi ng brought by or on behalf of an enpl oyee, forner enployee, or applicant
for enmploynment, the Board shall, to the extent practicable, select the place
closest to the location of the position held, fornerly held, or sought by the
i ndi vi dual involved, unless the total adninistrative costs to the Governnent in
conducti ng such proceedi ng woul d be | esser el sewhere.".

SEC. 5. EFFECTI VE DATE.

This Act and the amendnents nade by this Act shall becone effective on the date
of enactnment of this Act, and, except as provided in section2(c), shall apply with
respect to any appeal or other proceedi ng brought on or after such date.

The SPEAKER pro tenmpore. |Is a second demanded?

PACE 11
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Ms. MORELLA. M. Speaker, | demand a second.

The SPEAKER pro tenpore. Wthout objection, a second will be considered as
ordered.

There was no objection

The SPEAKER pro tenpore. The gentleman from M nnesota (M. Sikorski) will be
recogni zed for 20 nminutes, and the gentleworman from Maryland (Ms. Mrella) will be
recogni zed for 20 ni nutes.

The Chair recogni zes the gentleman from M nnesota (M. Sikorski).

GENERAL LEAVE

M. SIKORSKI. M. Speaker, | ask unani nous consent that all Menbers may have 5

| egi slative days to revise and extend their remarks on H R 3086, the bil
presently under consideration.
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The SPEAKER pro tenpore. |Is there objection to the request of the gentlenman from
M nnesot a?

There was no objection
M. SIKORSKI. M. Speaker, | yield nmyself such time as | may conti nue.

M. Speaker, H R 3086 extends administrative due process rights to certain
Federal enployees in the excepted service. Wo are these so-called excepted
servi ce enpl oyees? Most Federal enployees are "conpetitive service" hired only
after exam nation and ranking by the O fice of Personnel Managenent. O hers,
however, are "excepted" fromthe conpetitive service either because there is no
practical way to test peoople entering these positions or because certain
occupations already require a mnimum proficiency as a prerequisite to |icensing.
Exanpl es of excepted service enpl oyees include attorneys, teachers, chaplains,
scientists, and other specialists. There are between a quarter and a half mllion
of the excepted service civil servants working for us.

The fact that an enployee is not in the conpetitive services does not mnean that
t he enpl oyee did not go through extensive conpetition. Any attorney who has tried
to get a job at the Department of Justice will tell you hiring is extrenely
conpetitive. And it certainly shouldn't nean that public enployees should be fired
at whimand wi thout recourse.

Nor can enpl oyees in excepted service positions be fired without notice. The
requi renents of constitutional due process and nunerous agency grievance procedures
usual Iy require that excepted service enpl oyees be given notice and the opportunity
to defend thensel ves before renpval .

The key difference between the protections available to conpetitive service
enpl oyees and veterans preference enpl oyees, on the one hand, and non-veterans,
excepted service enployees, on the other, is the right to appeal an adverse action
to the Merit Systenms Protection Board for independent review. H R 2086 elimn nates
that difference.
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As anmended, H. R 3086 extends procedural protections to npst excepted
servi ce enpl oyees who have conpleted 1 year of service in an executive agency, but
specifically excludes the follow ng groups; First, Presidential appointees; second,
certain reenployed annuitants; third, National Guard technicians; fourth, menbers
of the Foreign Service; fifth, enployees of the Central Intelligence Agency, The
CGeneral Accounting Ofice, and the Veterans Health Services and Research
Admi ni stration; sixth, enployees, other than preference eligible, of the US.
Postal Service, the Postal Rate Conmi ssion; and seventh, the Tennessee Vall ey
Aut hority, the Federal Bureau of |Investigations, and the National Security Agency.

What rights are we tal king about? Specifically, the procedural protections
provided by this legislation are spelled out in chapters 43 and 75 of title 5,
United States Code. They are no big deal -- unless you're on of the enployees
affected. In cases involving renmoval, suspension for nmore than 14 days, reductions
in grade or pay, or furlough for 30 days or |ess, the enpl oyee nmust be given 30
days advance witten notice of the proposed action, an opportunity to respond in
witing, a witten decision containing specific reasons for the adverse action or
the specific instances of unacceptabl e perfornmance, and an appeal to the Merit
Systens Protection Board -- basic rights.
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Wiy are we proposing this? Besides being the right and proper thing to do, |ast
year's Suprenme Court decision in United States versus Fausto nakes this |egislation
all the nore urgent. In that decision, the Suprenme Court cutoff an alternative
met hod of judicial review for excepted service enpl oyees, saying that Congress, In
passing the Givil Service Reform Act of 1978, had intended to deprive excepted
servi ce enpl oyees, other than those who were veterans preference eligible, of the

rights to challenge adverse actions. This bill explicitly provides those rights.
This bill sinmply provides that over a quarter nmillion hard working Arericans
wor ki ng for the Federal Government as |oyal enployees will be assured basic due

process rights. They work right next to other civil servants, sonetimes with the
sane title, sane pay, same grade, on the sane project, in the sane office but

wi t hout the same rights of notice and appeal if their boss conmes down on them
That's not fair and that's why simlar nmeasures passed the House under suspension
of the rules during both the 99th and 100t h Congresses and | urge ny coll eagues to
once agai n support this neasure.

I would also like to commend Representatives Schroeder, Dynally, Horton, and
Morella for their hard work on this legislation and a host of legislation affecting
the civil servants who work for the taxpayers of Anerica

[*HB003] U.S. Congress,

Congr essi onal Budget O fice,
Washi ngt on, DC., November 6, 1989.

Hon. WIlliam D. Ford,
Chairman, Commttee on Post Office and Cvil Service, U S. House of
Represent ati ves, Washington, D.C

Dear M. Chairman: The Congressional Budget O fice has reviewed H R 3086,
the Civil Service Due Process Anendnents, as ordered reported by the House
Comrittee on Post O fice and Civil Service, Cctober 25, 1989. W estimte that
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i mpl ementation of this bill would cost about $2 nillion annually, beginning in
1991, assuning appropriation of the necessary sumns.
According to information for the O fice of Personnel Managenent, the bill would

i ncrease by about 200,000 to 300,000 the number of Executive Branch enpl oyees
eligible to appeal adverse actions to the Merit Systens Protection Board (MSPB)
Under current |law, nost veterans' preference eligibles and enpl oyees in the
conpetitive service can appeals adverse actions to the MSPB, which handl es an
average of 4,500 initial appeals and petitions for review annually. Assum ng the
same proportion of excepted service enpl oyees woul d appeals to the MSPB as

conpetitive service enpl oyees, enactnment of this bill would require the MSPB to
make an additional 500 to 900 decisions per year. The increased workl oad woul d
result in addition costs of about $1 mllion in 1991, the first full year of

i mpl ementation, gradually rising to about $1.1 mllion in 1994,

Ext endi ng appeal rights also would result in federal agencies having to ward
back pay to excepted service personnel who are successful in their appeals. Based
on experience with the appeals of Postal Service enployees, we estimate that back
pay for enployees affected by this bill is likely to be about $1 mllion per year
O her costs associated with defendi ng agenci es' actions during MSPB appeal s are not
expected to be significant.
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No costs would be incurred by state or |ocal governments as a result of
enactnent of this bill.

If you wish further details on this estimate, we will be pleased to provide
them The CBO staff contact is James Hearn, who can be reached at 226-2860.

Si ncerely,
Robert D. Rei schauer
Di rector
M. Speaker, | reserve the balance of ny tine.

Ms. MORELLA. M. Speaker, | yield nmyself such time as | may consune.

M. Speaker, | rise in support of HR 3086, a bill to amend title 5 of the
United States Code, to grant appeal rights to nmenbers of the excepted service
af fected by adverse personnel actions, and for other purposes.

This is a bipartisan bill sponsored by menbers of the Post O fice and Civil
Service Committee and passed unani mously by the cormittee. | want to thank the
sponsor of the bill and chairman of the Subcomrittee on Civil Service, the
gentleman from M nnesota [ M. Sikorski] for his active role in the swift passage of
the bill which will affect about 500,000 professional enployees of the Federa
gover nnent .

M. Speaker, presently, those who are in the excepted service, that is, those

who are not in the conpetitive service -- such as attorneys, doctors, scientists,
teachers, chaplains -- are not given the right to appeal adverse personnel actions.
This bill would not be applicable to those enunerated in section 2 of the bill

such as political appointees, foreign service, and intelligence agency personnel
Appeal rights are given to those Federal enployees in the conpetitive service. It
is nmy firmbelief that every enpl oyee
PACGE 14
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in the Federal Governnent should have the sane protection

M. Speaker, we are at a period when the Federal Governnent is finding it
difficult to attract promising, top-flight enployees because the private sector is
able to compensate these nen and woman at a much hi gher salary level. The very
m ni mum we should be able to offer attorneys, doctors, scientists, chaplains, and
others in the excepted service is a certain amount of fairness in appeal rights.
Due process is one of our inalienable rights. Attorneys throughout our country
pl ead due process even for the nbst heinous of criminals but our own attorneys in
Federal Government cannot avail thenselves of this right when it involves adverse
action or assessment of their jobs.

I am pl eased to have been one of the original cosponsors of this nmeasure and
recomend unani nous passage of H R 3086.

MR. G LMAN. MR SPEAKER, | RISE I N SUPPORT OF H-R. 3086 AND I COMVEND THE
CHAI RVAN CF THE CI VIL SERVI CE SUBCOWM TTEE, MR SI KORSKI AND THE RANKI NG M NORI TY
MEMBER MRS. MORELLA FOR CRAFTI NG TH S | MPORTANT LEG SLATION. | ALSO WANT TO THANK
THE CHAI RVAN OF THE FULL COWM TTEE, MR FORD, FOR HELPING TO BRING THI S Bl LL TO THE
FLOOR.

H R 3086 GRANTS APPEAL RI GHTS BASED ON ADVERSE ACTI ONS AS WELL AS APPEAL AND

PROCEDURAL RI GATS FOR EXCEPTED SERVI CE EMPLOYEES BEFORE THE MERI T SYSTEMS
PROTECTI ON BOARD ( MSPB) FOR ACTI ONS BASED ON UNACCEPTABLE PERFORMANCE
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CURRENTLY, ONLY MEMBERS OF THE COWPETI Tl VE SERVI CE AND PREFERENCE ELI G BLE
EVMPLOYEES | N THE EXCEPTED SERVI CE HAVE APPEAL RI GHTS. HOWEVER, SUCH GROUPS AS
DOCTORS, TEACHERS, ATTORNEYS, CHAPLAINS, SCIENTISTS AND OTHERS DO NOT. H R 3086
CORRECTS THI S M STAKE.

ACCORDI NGLY, | URGE My COLLEAGUES TO SUPPORT H. R. 3086.

MRS. SCHROEDER. MR. SPEADER, | WANT TO CONGRATULATE THE GENTLEMAN FROM M NNESOTA
(M SIKORSKI) FOR H'S HARD WORK ON H. R. 3086, THE CI VIL SERVI CE DUE PROCESS
AMENDMENTS. | N THE LAST 10 MONTHS NOT ONLY HAS HE GUIDED THI S Bl LL THROUGH
CONGRESS, BUT HE ALSO ENG NEERED THE PASSAGE OF THE WHI STLEBLOWER PROTECTI ON ACT,
THE HATCH ACT, AND MANY OTHER BI LLS. SI NCE BECOM NG CHAI RMAN OF THE CI VIL SERVI CE
SUBCOW TTEE, HE HAS PRESI DED OVER MORE HEARI NGS THAN JUDGE WAPNER.

| ALSO WANT TO COWEND THE CGENTLEMAN FROM CALI FORNI A [ MR DYMALLY]. HE IS THE
TRUE LEADER IN THE FI GHT TO G VE EXCEPTED SERVI CE EMPLOYEES THE RI GHT TO APPEAL
ADVERSE ACTI ONS. WE ARE PASSI NG THI' S BI LL TODAY BECAUSE CF HI S COWM TMENT TO
FAI RNESS AND DUE PROCESS.

H R 3086 EXTENDS ADM NI STRATI VE NOTI CE AND APPEAL RI GHTS TO EXCEPTED
SERVI CE EMPLOYEES. EXCEPTED SERVI CE EMPLOYEES WORK BESI DE COVPETI Tl VE SERVI CE
EVMPLOYEES BUT ARE DENI ED DUE PROCESS RI GHTS BECAUSE THEY ARE HI RED THROUGH A
DI FFERENT PROCESS.

H R 3086 3 VES EXCEPTED SERVI CE EMPLOYEES -- ATTORNEYS, TEACHERS, SClI ENTI STS,
AND CHAPLAINS -- THE RI GHT TO APPEAL TO THE MERI T SYSTEMS PROTECTI ON BOARD ( MSPB)
ADVERSE ACTI ONS AND ADVERSE PERFCRVANCE BASED APPRAI SALS. TH' S RIGHT IS ENJOYED BY
MEMBERS OF THE COMPETI Tl VE SERVI CE AND PREFERENCE ELI G BLE EMPLOYEES.
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WE PASSED THI S SAVE MEASURE I N THE 99TH AND 100TH CONGRESS. EVERY YEAR VE GO
THROUGH THI S AND EVER YEAR | T MAKES AS MJCH SENSE AS IT DI D THE YEAR BEFORE THE
EXTEND COVERAE TO EXCEPTED SERVI CE EMPLOYEES. THI S RI GHT EXI STS FOR FEDERAL
EMPLOYEES I N THE COWVPETI Tl VE SERVI CE AND THERE IS NO REASON WHY EXCEPTED SERVI CE
EVMPLOYEES SHOULD BE EXCLUDED.

EXCEPTED SERVI CE EMPLOYEES WORK ALONG- SI DE COVPETI Tl VE SERVI CE EMPLOYEES,
CONTRI BUTE TO THE SAME RETI REMENT SYSTEM AND FACE THEY SAME | NSECURI TY WHEN THERE
'S A REDUCTION | N FORCE. BUT THEY HAVE NO RECOURSE OR DUE PROCESS RI GHTS WHEN
CHARGED WTH M SCONDUCT. I T IS TI ME VWE PROVIDE THEM W TH THI S NECESSARY PROTECTI ON.
| URGE MY COLLEAGUES TO SUPPORT H. R 3086, THE ClIVIL SERVI CE DUE PROCESS AMENDMENTS
ACT OF 1989.

Ms. MORELLA. M. Speaker, | yield back the balance of ny tine.

M. SIKORSKI. M. Speaker, | have no further requests for tine, and | yield back
t he bal ance of ny tine.

The SPEAKER pro tenmpore (M. Jontz). The question is on the notion offered by
the gentleman from M nnesota (M. Sikorski) that the House suspend the rules and
pass the bill, H R 3086, as anended.

The question was taken, and (two-thirds having voted in favor therof) the rules
wer e suspended, and the bill, as anended, was passed.

A nption to reconsider was |laid on the table.
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101st Cong. 2nd Sess.

136 Cong Rec S 11134

REFERENCE: Vol . 136 No. 100

TITLE: CIVIL SERVI CE DUE PROCESS AMENDMENTS
SPEAKER: M. BOREN, M. DOLE; MR PRYOR
TEXT:

[*S11134] M. BOREN. M. President, | ask unani nous consent that the Senate
proceed to the i mredi ate consideration of Cal endar Order 547, H R 3086, the civil
service due process reformbill.

The PRESI DI NG OFFI CER. The bill will be stated by title.

The assistant legislative clerk read as foll ows:

Abill (HR 3086) to anend title 5, United States Code, to grant appeal rights
to nenmbers of the excepted service affected by adverse personnel actions, and for

ot her purposes.

The PRESIDI NG OFFICER. |s there objection to the i mmedi ate consideration of the
bill?

There being no objection, the Senate proceeded to consider the bill which had
been reported fromthe Comittee on Governnmental Affairs with an anmendnent to
strike all after the enacting [*S11135] clause, and insert | lieu thereof the
fol | owi ng:

SECTION 1. SHORT TITLE
This Act nay be cited as the "Civil Service Due Process Anendnents"”.
SEC. 2. EXCEPTED ERVI CE APPEAL RI GHTS.

(a)ln General. — Section 7511 of title 5, United States Code, is anended to read
as follows:

@ 7511. Definitions; application
"(a) For the purpose of this subchapter -
"(1) ‘enployee’ neans -
"(A) An individual in the conpetitive service —
3 PACGE
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"(i) who is not serving a probationary or trail period under an initial
appoi nt nent; or

"(ii) who has conpleted 2 year of current continuous service under other than a
tenmporary appointnent limted to 1 year or |ess;
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"(B) a preference eligible in the excepted service who has conpleted 1 year of
current continuous service in the same or simlar positions --

"(i) in an Executive agency; or
"(ii) in the United States Postal Service or the Postal Rate Commi ssion; and
"(C an individual in the expected service (other than a preference eligible) --

"(i) who is not serving a probationary or trial period under an initial
appoi nt nent pendi ng conversion to the conpetitive service; or

"(ii1) who has conpleted 2 years of current continuous service in the same or
simlar positions in an Executive agency under other than a tenporary appoi ntnment
limted to 2 years or |ess;

"(2) 'suspension' has the same neaning as set forth in section 7501(2) of this
title;

"(3) 'grade' neans a level of classification under a position classification
system

"(4) 'pay' means the rate of basic pay fixed by law or adnministrative action for
the position held by an enpl oyee; and

"(5) 'furlough' neans the placing of an enployee in a tenporary status w thout
duties and pay because of l|lack of work or funds or other nondisciplinary reasons.

"(b) This subchapter does not apply to an enpl oyee --
"(1) whose appointnment is nmade by and with the advice and consent of the Senate;

"(2) whose position has been deternmined to be of a confidential, policy-
det erm ni ng, policy-nmaking or policy-advocating character by --

"(A) the President for a position that the President has excepted fromthe
conpetitive service

"(B) the Ofice of Personnel Managenent for a position that the O fice has
excepted fromthe conpetitive service; or

"(C) the President or the head of an agency for a position excepted fromthe
conpetitive service by statute;

"(3) whose appointnment is nmade by the President;
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"(4) who is receiving an annuity fromthe Cvil Service Retirenent and

Disability Fund, or the Foreign Service Retirenment and Disability Fund, based on
the service of such enpl oyee;
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"(5) who is described in section 8337(h)(1), relating to technicians in the
Nat i onal Cuard;

"(6) who is a nenber of the Foreign Service, as described in section 103 of the
Forei gn Service Act of 1980;

"(7) whose position is within the Central Intelligence Agency, the Genera
Accounting O fice, or the Veterans Health Services and Research Administration

"(8) whose position is within the United States Postal Service, the Postal Rate
Conmi ssion, the Tennessee Valley Authority, the Federal Bureau of Investigation, or
the National Security Agency, unless subsection (a)(1)(B) of this section or
section 1005(a) of title 39 is the basis for this subchapter's applicability; or

"(9) who is described in section 5102(c)(11) of this title.

"(c) The Ofice may provide for the application of this subchapter to any
position or group of positions excepted fromthe conpetitive service by regul ation
of the Ofice which is not otherw se covered by this subchapter.”.

(b) Actions Based on Unacceptabl e Performance. -- Section 4303(e) of title 5,
United States Code, is anended by striking "who is a preference eligible or is in
the conpetitive service and".

(c) Applicability. -- The amendnents nmade by this section shall apply with
respect to any personnel action taking effect on or after the effective date of
this Act.

SEC. 3. ANNUI TANT STATUS NOT A BAR TO APPEALI NG ONE' S REMOVAL.

Section 7701 of title 5, United States Code, is anended --

(1) by redesignating subsection (j) as subsection (k); and

(2) by inserting after subsection (i) the follow ng:

"(j) I'n determ ningg the appeal ability under this section of any case involving
a renoval fromthe service (other than the renmoval of a reenployed annuitant),
neither an individual's status under any retirenment system established by or under
Federal statute nor any el ection made by such individual under any such system nay
be taken into account.".

SEC. 4. EFFECTI VE DATE.
This Act and the amendnents made by this Act shall beconme effective on the date

of enactrment of this Act, and, except as provided in section2(c),
shal |l apply with respect to any appeal or other proceedi ng brought on or after
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such date.
AVENDMVENT NO. 2436

(Purpose: To specify enpl oyees who nmay appeal certain personnel actions to the
Merit Systens Protection Board.)

M. BOREN. M. President, on behalf of Senator Pryor, | send to the desk an
anendnent to the committee substitute.

The PRESI DI NG OFFI CER. The clerk will report.
The assistant legislative clerk read as foll ows:

The Senator from Okl ahoma [M. BOREN], for M. Pryor, proposes and anmendnent
nurmber ed 2436.

M. BOREN. M. President, | ask unani nbus consent that readi ng of the anendment
be di spensed with.

The PRESI DI NG OFFI CER. Wt hout objection, it is so ordered
The anmendnment is as follows:

On page 10, strike out line 12 through 16 and insert in lieu thereof the
fol |l owi ng:

(b) Actions Based on Unacceptable Performance. -- Section 4303(e) of title 5,
United States Code, is anended to read as foll ows:

"(e) Any enployee who is --

"(1) a preference eligible:

"(2) in the conpetitive service; or

"(3) in the excepted service and covered by subchapter Il of chapter 75,

and who has been reduced in grade or renmpved under this section is entitled to
appeal the action to the Merit Systenms Protection Board under section 7701.".

M. PRYOCR M. President, The bill, as anmended, anmends section 7511 of title 5,
United States Code, to extend procedural protections to certain enployees in the
excepted service who have conpleted 2 years of current continuous service in an
Executive agency. The bill covers such occupations as attorneys, physicians,
teachers, chaplains, and scientists.

The procedural protections are as follows: in cases involving renoval,
suspensi on for nore than 14 days, reduction in grade or pay, or furlough for 30
days or less, the enployee nmust be given 30 days advance witten notice of the
proposed action, an opportunity to respond in witing, a witten decision
contai ning specific reasons for the adverse action or the specific instances of
unaccept abl e perfornmance and an appeal to the Merit Systens Protection Board
( MSPB) .
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The O fice of Personnel Managenent originally opposed H R 3086. However, after
review ng their position, OPM Proposed certain changes to the bill which would
elimnate its objections. OPMrecommended that there should be a 2-year waiting
peri od before excepted service personnel would receive the procedural protections;
t hat excepted service personnel in probationary or trail positions should not be
eligible for the protection, and that the Panana Cana
Conmi ssion, the Defense Intelligence Agency and other intelligence officers and
enpl oyees of the mlitary departments should be excluded from coverage from
H R 3086.

The subconmittee has agreed to accept these suggestions. The 2-year waiting
peri od excepted service personnel will ensure that the agency can fully judge an
enpl oyee' s perfornmance and yet vest these enployees with inmportant job protections.
The exclusion for probationary or trial positions is intended to address specific
job situations. Presidential management interns and veterans readjustment
appoi ntees currently serve for a 2-year probationary period. Under H R 3086, for
the 2 years those enpl oyees spend as excepted service, they will not be eligible
for procedural protections. However, inmediately upon their conversion to the
conpetitive service, the enployee will be eligible for appeal rights w thout having
to wait another year. The probationary exclusion will cover situations such as
students in certain cooperative education program These students can serve in the
excepted service for 4 years during their schooling. Again, if converted to the
conpetitive service, appeals rights will be i mediately avail able

Excl udi ng enpl oyees in the Panama Canal Conmi ssion and the Defense Intelligence
Agency sinmply follow the pattern set out in the House-passed bill

[*S11136] The PRESI DI NG OFFI CER. The question is on agreeing to the
anendnent .

The amendnent (No. 2436) was agreed to.

M. BOREN. M. President, | nove to reconsider the vote.

M. DOLE. | nove to lay that notion on the table.

The notion to lay on the table was agreed to.

The PRESIDI NG OFFICER. |If there be no further amendnent to the proposed the
guestion is on agreeing to the conmittee amendnent in the nature of a substitute,
as anended.

The conmittee anendnent, as anended, was agreed to.

The PRESI DI NG OFFI CER. The question is on the engrossnent of the committee
anmendnment and third reading of the bill.

The amendnent was ordered to be engrossed and the bill to be read a third tine.
The bill was read a third tine.
The PRESI DI NG OFFI CER. The bill having been read the third tine, the question
is, Shall it Pass?
7 PAGE
136 Cong Rec S 11134, *S11136
So the bill (H R 3086) was passed.

M. BOREN. M. President, | npve to reconsider the vote.
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M. DOLE. | nove to lay that notion on the table.

The notion to lay on the table was agreed to.
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COMPRESSED

FLEXIBLE

APPENDIX E

STATEMENT OF WORK SCHEDULE ELECTION FOR FULL TIME EMPLOYEES

Employee Name:

Qrganization:

| elect to participate in the following Compressed Work Schedule Program and sefect the following day off:

(] compressed 4/10 Plan

[ ] Monday

[_] Wednesday

(] Friday

is the extra day off each week.

[_]Jcompressed 5-4/$ Plan
st - [J2nd
st [J2nd
CI1st [Jana

is the extra day off in the biweek

Monday
Wednesday

Friday

Only employees who elect one of the Flexible Work schedules below will be eligible to work credit
hours. For full-time employees, credit hours are limited to those who cannot work 32 hours of
overtime in a pay period because of pay cap regulations. Holiday pay is limited to a maximum

of 8 hours for these schedules,

| elect to participate in the following Flexible Work Schedule Program and select the following day off:

|:] Flexible § day - 8 hr/day
Plan

[] Flexible 4/10 Plan

D Monday

l:] Wednesday

|:] Friday

is the extra day off each week.

Employee’s signature

] Approved

Date

[“JFlexible 54/ Plan

D 1st Dan Monday
I:l 1st Dan Wednesday
[(J1st [Jand  Friday

is the extra day off in the biweek

D Not Approved (written justification must foliow)

Supervisor's signature

Date

This form is provided as a convenience to employees. Alternative formats may

be substituted.
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APPENDIX F

PRODUCTIVITY AWARDS SCALE

GS-14 GS-13 GS-12 GS-11
Points per 1/2 year Points per 1/2 year Points per 1/2 year Points per 1/2 year
1/2 year award 1/2 year award 1/2 year award 1/2 year award

1650 $10,000.00 1650, $10,000.00 1650 $10,000.00 1650 $10,000.00
1600/ $9,000.00 1600/ $9,000.00 1600/ $9,000.00 1600/ $9,000.00
1550/ $8,000.00 1550/ $8,000.00 1550/ $8,000.00 1550/ $8,000.00
1500/ $7,000.00 1500, $7,000.00 1500/ $7,000.00 1500/ $7,000.00
1450/ $6,000.00 1450, $6,000.00 1450/ $6,000.00 1450/  $6,000.00
1400/ $5,000.00 1400, $5,000.00 1400/ $5,000.00 1400/ $5,000.00
1350/ $4,000.00 1350, $4,000.00 1350/ $4,000.00 1350/ $4,000.00
1300/ $3,500.00 1300, $3,000.00 1300/ $3,000.00 1300/ $3,000.00
1250/ $3,000.00 1250, $2,500.00 1250| $2,500.00 1250/ $2,500.00
1200/ $2,500.00 1200/ $2,000.00 1200/ $2,000.00 1200/ $2,000.00
1100/ $2,000.00 1100/ $1,500.00 1100/ $1,500.00 1100/ $1,500.00
1000/ $1,500.00 1000/ $1,000.00 1000/ $1,000.00 1000/ $1,000.00

900/ $1,000.00 900 $750.00 900 $750.00 900 $750.00

800 $750.00 800 $500.00 800 $500.00 800 $500.00

700 $500.00 700 $400.00 700 $400.00 700 $400.00

600 $300.00 600 $300.00 600 $300.00 600 $300.00

500 $200.00 500 $200.00 500 $200.00 500 $200.00

400 $100.00 400 $100.00 400 $100.00 400 $100.00
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APPENDIX G

APPENDIX K

MEMORANDUM OF UNDERSTANDING

BETWEEN
U.S. PATENT AND TRADEMARK OFFICE
AND

NATIONAL TREASURY EMPLOYEES UNION, CHAPTER 243
FOR THE
. PUBLIC TRANSPORTATION SUBSIDY PROGRAM

This agreement is entered into by the Patent and Trademark Office (PTO) and the National

" Treasury Employees Union (NTEU), Chapter 243, to address the Pilot Public Transportation
Subsidy Program (PTS) as authorized by Public Law 101-509, Section 629 and Department
of Commerce (DOC) regulations. :

A. Prior to implementation, the PTO will ensure that NTEU 243 bargaining unit members
have been surveyed to obtain data on commuting patterns and preferences. A copy of the
survey will be provided to NTEU, Chapter 243 prior to its distribution to bargaining unit
employees.

B. Upon implementation, the PTO agrees 1o provide any NTEU Chapter 243 bargaining unit
member who elects to participate in and qualifies for the pilot PTS Program up to $30.00
worth of fare media each month within the program budget to be used for commuting to
and/or from work via public transportation systems, which are participating in
MetroPool’s Metrochek Program.

C. In accordance with applicable DOC guidelines and Public Law 101-509, all NTEU
Chapter 243 bargaining unit employees are eligible to participate in the pilot PTS
program, except those whot ‘

L. use any other type of government subsidized transportation programs (i.e.,
parking, vanpools, or carpools, discounted farecards or bus tokens); or

2. use a parking space during working hours; or
3. are members of a vanpool or carpool.

D. Employees who want to participate in the pilot PTS program should do so by filing a
"PTS Application Form" at inception of the pilot program. An employee may submit an

application for PTS eligibility consideration by the 15th day of each month preceding the
month in which he/she wishes to begin receiving the subsidy.
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1. Newly hired NTEU Chapter 243 bargaining unit employees will be provided PTS
program information and an application form during the new employee orientation
process. Any interested employee should complete and submit an application for
eligibility consideration. If the employee meets the eligibility criteria, the
application will be approved and the employee will receive the subsidy in the form
of fare media.

2. Any employee who wishes to discontinue his’her participation in the PTS program
must notify the PTS Coordinator in writing.

3. Applications must be received by the PTS Coordinator by the 15th of the month -
preceding the month the applicant wishes to begin participation in the program.
Applicants will be required to specify the mailing address to which the subsidy is
1o be delivered on the application form.

4. To ensure maximum use of available resources and compliance with the Act,
employees will be asked to certify their participation in the program every
calendar month. Participants shall certify in writing that they are eligible for a
transit subsidy, and that they are obtaining it for their commute to and/or from
work. Certification must be received by the PTS Coordinator by the 15th of the
month preceding the month in which the applicant wishes to continue participation
in the program or forfeiture of the fare subsidy for the following month will
result. The employee will be required to indicate on the certification form if their
address is correct or report a new mailing address.

. The fare media subsidies, along with the monthly centification form and stamped, self-

addressed reply envelope for returning the completed certification, will be mailed to each
participant using the U.S. Postal Service. Due to the negotiable nature of the fare media,
lost subsidies will be replaced only in rare circumstances and under no circumstances will
more than one lost subsidy be replaced per employee during the duration of the program.
In instances of lost subsidies, an employee must, in writing, provide the following
information:

1. certify that the subsidy was not received at the address provided by the employes
on the prior month's certification form;

2. provide the employee's name, position, and organization;

3. indicate whether the employee is representing him/herself, or is represented by the
union;

4. provide name, title, address, and telephone number of the employee’s

representative, if any;

5. provide a specific account of why he/she believes the subsidy was not received at
the address provided by the employee; and
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6. certify that the employee has not previously received a subsidy replacement. Any
dispute over a non-receipt of a subsidy must be submitted by the participant to the
PTS Coordinator within § work days of the first day of each month. Any dispute
not submitted within this period will not be considered. A meeting may be
requested by either party during which the employee may be represented by a
union representative. A written decision will be rendered 10 work days following
the filing of the request or the meeting, whichever is later. This decision will be
considered the final PTO decision at Step 3 of the negotiated grievance procedure
and may be appealed directly to arbitration in accordance with Article 47 of the
Term agreement.

F. Fare media are not transferable and are to be used only for the commute to and/or from
work. Giving, selling, trading, or transferring fare media to other individuals, or
purchasing the same from another individual is prohibited, even if the other individual is
eligibie to receive the subsidy. Any unused portion of the subsidy at the end of the
month should be returned to the PTS Coordinator in the stamped, self-addressed envelope
provided with the next month’s certification form for redistribution to bargaining unit
members. Receipt or non-receipt of the subsidy does not alter an employee’s
responsibility to report to work.

G. Participants will centify that they are eligibie and will comply with the established
guidelines. Misuse of the subsidy may result in disciplinary action.

H. Any participant who is aggrieved over a misapplication or misinterpretation of a
procedure in the program may appeal in writing to the PTS Coordinator within 15 work
days after the matter or the date the employee first became aware of the occurrence. The
appeal must contain the following information:

1. the date the appeal was submitted to the immediate supervisor;

2. the employee’s name, position, and organization;

3. an indication of whether the employee is representing him/herself or is represented
by the union; .

4. the name, title, address and telephone number of the employes’s representative, if
any,

S. a specific account of the incident giving rise to the grievance;

6. specific reference to the provisions to this agreement in dispute;

7. an explanation of how the provisions of the program have been violated; and

8. a detailed statement of the specific remedy sought.
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Any appeal not filed within this period of time will not be considered, A meeting may be
requested by either party during which the employee may be represented by a union
representative. A final written decision will be rendered 10 work days following the
filing or meeting, whichever is later. A grievance form may be used in lieu of filing a
written appeal letter, The final decision by the deciding official will be considered the
final decision at Step 3 of the negotiated grievance procedure and may be appealed
directly to arbitration in accordance with Article 47 of the term agreement.

After the second month of operation, if more than 2% of eligible employees request
subsidy replacement during the pilot program, the parties will meet and discuss an
assessment of the problem and altemative solutions. ' '

If the PTO’s budget allows, the pilot PTS Program will run from the date of
implementation through the end of December 1993. The pilot program ‘will be
terminated prior to that time if the program authority by Public Law is revoked. If the
program authority is revoked prior to the termination of this agreement or if PTO's
budget does not allow, the Union will be given reasonable advance notice and will be
given an opportunity for impact and implementation bargaining.

If, at the expiration of this agreement, the PTO determines that the Public Transportation
Subsidy Program does not meet the objectives of Public Law 101-509, that the program
is ineffective, that funding is not available or that the program authority by Public Law is
revoked, the program may be terminated at the end of December 1993 If a decision is
made to terminate the program, PTO will provide thirty (30) days advance notice to the
union and an opportunity for appropriate bargaining. :

Management reserves the right to determine the program budget. Management has
determined that the program budget for calendar year 1993 will not exceed $300,000. If
another bargaining unit should be given a monthly subsidy greater than the monthly
subsidy granted to Chapter 243 bargaining unit members as a result of term collective

© bargaining agreement negotiations, management may increase the monthly subsidy for
Chapter 243 bargaining unit members up to that amount. However, the total amount of
the subsidy will not exceed the amount of the program budget determined by
management, :
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APPENDIX H
MEMORANDUM OF UNDERSTANDING

MENURA Ny A e ———

In the interest of fostering good labor/management relations, the Patent and Trademark
Office (herein the Office) and NTEU Chapter 245 (herein the Union), have agreed to the
provisions contained in this memorandum of understanding.

1'

Pass/Fail Performance Appraisal System

The Office and the Union hereby agree to participate i a work group to
determine the feasibility and desirability of a two-level Performance Appraisal
System, commonly called a Pass/Fail System This MOU is agreed to in
conjunction with the negotiations of Article 13, Performance Appraisal.

Compensatory Time Pilot Program

K, during the life of the new Negotiated Agreement (fiscal years 1997 - 1999), the
Office decides to discontinue the Compensatory Time pilot Program, or to modify
tae program so as to cause a reduction in the rights of employees to work
sompensatory time under the pilot program, the Union will be given the
opportunity to request collective bargaining. The Office agrees to participate

in such bargaining. The Union has ten (10) working days in which to request
such bargaining.

Pilot Transit Subsidv Program

Bargaining unit members will continue to be eligible to receive transit subsidies m
the amount of $30.00 per month in accordance with the provisions of Appendix K
of the agreement between NTEU Chapter 243 and the Office and in accordance
with the decision and Order of the Federal Services Impasses Panel, Case No.

95 FSIP 108, dated November 6, 1995. It is agreed that Appendix K of the NTEU

243 agreement, which outlines the Pilot Transit Subsidy program, will be attached
as an appendix to.the NTEU 245 contract.

Parking Fees
The President of NTEU Chapter 245 or a designee, will be allowed to participate

in any parking fee negotiations with Westfield Realry concerning the South Tower
Building.
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-Compressed Work Schedules

Bargaining unit employees will have thirty (30) days from the effective date of the
fiew contract agreement in which to join the Compressed Work Schedule program,
change options, or change their non-work day selection. After this thirty (30) day
period, the provisions of the codtract apply. '

</ Ve,

Philip G. Hampton O Howard Friedman
Assistant Commissioner for Trademarks For the Union
For the Office

168



169



APPENDIX 1

Agreement between the National Treasury Employees Union (NTEU), Chapter 245
) And
The United States Patent and Trademark Office (USPTO)
' Regarding the
Transition Plan for the Collective Bargaining Agreement

The NTEU, Chapter 245 (Union) and the USPTO (Office} hereby agree that they have
- negotiated a Collective Bargaining Agreement. Should that agreement be ratified and

executed by December 22, 2000 and become effective, this understanding will govern the -
transition for FY2001.

Awards:

There is no entitlement to a performance award or other type of incentive award. All
awards are subject to budgetary limitations and are paid at the discretion of the Office.

For FY2001, a special performance based award may be granted to Trademark
Examining Attorneys for performance from October 1 to March 31 and may be paid after
March 31. The criteria and amount of the award will be determined as indicated in

Article 31, Section 3 of the Agreement except that adjustments to the amount of the
awards will be determined as follows:

No award will be less than one half the amount of the award that would have been
earned if calculated under the prior year’s agreement for production as indicated
in Article 31, Section 3 of that agreement.

For FY2001, the quality and mentoring awards in the new Agreement will be calculated
based on the entire fiscal year.

The intent of these provisions is to insure that no employee is inadvertently
disadvantaged, for awards purposes, during the first six months of FY2001 even though
the parties understand that it may not be clear until the completion of the fiscal year
whether equivalent amounts for awards were determined.

Union time:

For FY2001, the authorized hours referred to in Article 16, Section 1, will be calculated
as follows:

October 1 to December 31, 2000: 1600 hours prorated by the number of months
divided by 12
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Plus

1500 hours + 1.5 times the number of bargaining unit employees on January 2,
2001, prorated by the remaining nine months in the fiscal year.

If as of July 1, 2001, the total number of bargaining unit employees increases or

decreases by [0%, the appropriate adjustment will be made to bank hours utlizing the
above formula and averaging them together for the nine month period.

For the, Uni For the Agency ’/):/
i \_
jz- /[t o

Date
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SUBJECT

Address, providing home
Administrative leave due to weather
Or emergency
Adverse Actions
- aggravating circumstances

- apped
copy to union 36
- discussions with employee
- final decision
- furloughs

- mitigating circumstances
- notice to employee
- off-duty misconduct
- ord reply
- progressive discipline
- proposal, contents of
- reductionsin pay
- relation to offense
- removals
- reply by employee
- right to representation
- suspensions
Agreement
- amendment to
- copiesfor union
- distribution of
- to bargaining unit members
- totheunion
- duration of
- effect of past practice on
- effective date of
- PTO policy and
- Purpose
- renewal of
- reproduction of
- termination, procedures for
- towhom applies
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21

172

SECTION

8(C)

102

5(C)
1(A)

4A)
5(B)

4A)
1(A)

1(A)
5(A)
4(B)
1(A)

WEFELNEFEDNPEP N W

N R R

PAGE

"RRETCRRRR R



Annual leave
- advances of leave
- planned leave
- SF-71
- unplanned leave
- when granted
Appearance of employee
Arbitration
- grievance
- non-arbitrable matters
- procedures
Automated equipment
- downtime
- impact and implementation bargaining
- inspection and maintenance
- new equipment
- searchtime data
- system evaluations
- training
- work environment
Automation, see Automated Equipment
Awards, see Performance Based Awards
Bargaining Unit
- positions excluded
- recognition
Behavior of employee
Bereavement, leave for
Building, see Physical Facilities
Bulletin boards, union use of
Career development details
- administration of
- announcement
- multiple details
- substance
- timeframe
- time until commencement of detail
- definition and purpose
- noticeto applicants
- noticeto Union of selectees
- selection factors
- selection preference
- selection procedures
- work projects
Child Care
Compensatory time

18
18
18
18
18
18

11
11
11
28
28
28
28
28
28
28
28
28

P O0ONDN

17
19
19

19
19
19
19
19
19
19
19
19
19
19
24
18
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2(B)
2(A)
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3(A)
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6,7

16
60
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62
62
62
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63
62
62
62
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Complaints against employees
Compliments of employees
Complying with
laws and regulations
policies
office hours
Alternate work schedules
- options
Computers, see Automated Equipment
Consultation with union, management
Core hours
Courses, seminars
- accreditation for Office sponsored
training
- announcement of
- applicant initiated interviews
- compensatory time for
- list of courses, distribution of
- non-production time for
- publications and technical material
- reimbursement for
- requestsfor
- restrictions on training time
- selectionfor
- Union officers
Definitions
Desk audit
Details, see Career Development Details
Disciplinary actions
- administrative chalenge
- aggravating circumstances
- copy to Union
- counseling
- discussions with employee
- falsifying records
- fifth amendment
- final decision
- grievance procedure
- mitigating circumstances
- notice to employee
- off-duty misconduct
- ord reply
- progressive discipline
- proposal, contents of
- refusal to answer inquiry
- relation to offense
- reply by employee
- right to representation

~N N
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22
22
22
22
22
22
22
22
22
22
22
16

35
35
35
35
35

35
35
35
35
35
35
35
35

35

35
35
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3(C)
2(A),(C)
7

3(B)
1,5(A)
3(A)

6
5(A),(B)
2(C)

4

2(A)

7

8(C)

12
13

16
10
16
74-80
75

10
75

67
66
67
66
66
66
67
67
66
66
66
49

14

98
97
99
97
99
16
15
98
98
97
98
99
98
97
98
15
97
98
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- suspensions
- untruthful answer
- Waeingarten meeting
- Written reprimands
Dress of employee
Duration and Amendment
Dues withholding
- digibility
- procedures
- revocation by employee
- termination by the Office
- procedures for revocation
- proceduresin event of underpayment
- proceduresin event of overpayment
- adjustmentsto salary
- walver of overpayment
- magnetic dues withholding tapes
- NTEU financia programs
- feesfor service
Employees
- behavior
- complying with laws and regulations
- complying with policies
- contact with the public
- dress
- employee assistance program
- oObligations
- rights
Employment, see Part-time, Outside
Equal empl oyment opportunity
affirmative action plan
- complaint procedure
- complaints, numbers and types of
- counselor system
- distribution of EEO counselor lists
- informal EEO counseling
- posting of EEO counselor lists
- Federal EEO Program
- protected classes
- work force composition
Extension of time in grievance
Facilities, see Physical Facilities, Union Facilities
Facsimile machine, union use of

Falsification of records
Office records
Fexitime
- core hours

~NO0E 00O 000
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29
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29
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29
11

17
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26
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90
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16
10
16
16
39
16
12

83
83
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83

83
83
83
29

51

16
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Formal meetings
Fund raising drives
Grievance

GWPAS,

combining multiple grievances

definition

extension of time limits

failure to meet requirements,
effects of

multiple grievances, combining

non-grievable matters

- declaration of

non-grievance, informal discussion

procedure

- negotiated agreements and

- who may use them

rights of parties and union

representation

self-representation

stepsin processing grievance

termination

and performance appraisal

Impact and Implementation bargaining

agency head review
clarification meeting
collective bargaining agreement and
disapproval of agreement
distribution of MOU’s
emergency

groundrules

joint labor team negotiations
memoranda of understanding
notice to Union

proposals for

start of negotiations

union counterproposal

Information

access to
personal, confidentiality

Investigation of employee
Laws, precedence of
Leave, see also specific type of leave

Leave

abuse, refraining from

Letter of reprimand
Management

obligations
rights

~N ©

11
11
11

11
11
11
11
11
11
11
11
11
11
11
11
11
13

33
33
33
33
33
33
33
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33
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37
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21
15
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Maternity leave
- length of absence
- medicd certificate for
- modification of job duties
- requesting
- gickleaveand
- typeof leave used
Meeting space, union use of
Military leave
Negotiation with union
Newly hired attorney list
Off duty misconduct
Office hours, complying with
Office space, see Physical Facilities
Official personnel folder
Oral admonishments
Orientation session
Outside Employment
- approvd
- changed circumstances
- failureto request approval
- government equipment (use of)
- prohibition criteria
- requestsfor approval

- announcement of

- assignment of

- disciplinary action and

- falsification of records

- grievance procedure and

- notification of

- scheduling of

- training for

- when authorized
Part-time employment

Past practices superceded

Paternity leave

Paycheck, see Salary

Performance appraisal

- appeal
- from action to remove non-veteran
- from action to remove veteran
- toapproving official

18
18
18
18
18
18
18
17
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\l

25
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15
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2
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61
10
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13

18
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72
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47
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47
47
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68

37

39
39
37



arbitrator may change score

changing performance plan

- notification of change

- temporary change

- extraordinary business

emergency

Civil Service Due Process
Amendments

Exceptions

criteriaused in rating

13

13
13

13

13

- performance during appraisal period 13

- Observation of rating official

- supplementa standards
disagreements over rating

distribution of PAP (timing)
employee assistance program (OEAP)
extension of due date of official rating
extraordinary business emergency
GWPAS and

Narrative for all scores above FS

Performance improvement period (PIP)

Reduction in grade or removal
- Noticein writing of
removal of record
representation for oral reply
resignation in lieu of removal
unacceptable performance
- copy of decision to union
- contents of actions
- evidence to support removal
or reduction in grade
- meetings with employee/union
- notice requirements
- ord replies (summary)
- performance improvement period
(PIP)
period covered in action for removal
proposed action
reduction in grade or removal
removal of record
union representations

unacceptable performance, notice of
transfers to different offices (perf)
unfair rating

union role

in developing perform. Plans
in meeting with employee

within grade increase

13
13
13
13
13
13
13
13
13
13
13
13
13
13
13
13
13
13

13
13
13
13
13

13
13
13
13
13
13
13
13

13
13
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5

1(B)-(D)
1(D)

1(D)

3(E)

1(1)
1(J)

1(K)

1(F)

1(G)
3(B)

1(J)

1(D)

1

4

3(F)

3(D)
3(H)(1-4)
3(N)

3(J)

3(M)

3

3(0)
3(L)

3(1)

3(G)
3(H)(1-4)
3(K)

3(F)

3(L)
3(H)(1-4)
3(D)
3(N)

3(J)

3(A)
3(C)
1(H)

1(E)
3(G)

41

37
37

37

39

37
38
38
37
37
39
38
37
37
41
39
39
40
41
40
41
39
41
41

40
39
40
40
39

41

39
41
40
39
39
37

37
39



- criteriafor earning 13 2(A) 38

- denial of 13 2(B)-(E) 38
- work detailsand 13 1(A) 37
Performance awards
- budgetary limitations 31 1 86
- changein PAPand 31 7 88
- discretion of Office 31 1 86
- duration 31 1 86
- digibility for 31 2(A)(B)(C) 86
- incentive awards 31 1 86
- quality step increases 31 8 88
- shortage of funds 31 6 88
- when paid 31 3(B),4(C),5(B)86-88
Personal computer, union use of 17 4 51
Personnel folder, officia 7 6 13
Photocopy machine, union use of 17 5 51
Physical Facilities
- administrative leave (excused) 14 12 45
- air conditioning 14 11(A) 45
- assignment of office space 14 10 45
- decorating and maintaining space 14 3 44
- govt-wide space utilization regs 14 2(H) 44
- hedth and safety committee 14 14 46
- hedlth and safety inspections 14 7 44
- heating and cooling 14 11(A) 45
- illnessesand injuries 14 8 45
- injuriesand illnesses 14 8 45
- library (accessto) 14 5 44
- lighting, heating, cooling 14 11(A) 45
- maintaining and decorating space 14 3 44
- new equipment data 14 13 46
- officesize 14 2(A) 42
- office space (assignment of) 14 10 45
- panting and cleaning 14 6 44
- reallocation of existing space 14 2(B) 42
- ruleand regulations 14 1 42
- safety inspections 14 7 44
- smoking rules 14 4 44
- space utilization regulations 14 2(C) 42
- ventilation, heating and cooling 14 11(A) 45
- workers compensation claims 14 9 45
Policies given to employees 6 6 10
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Position descriptions, changes to
Preamble
Previous agreements superceded
Professionalism
Prohibited union actions
Promotion
- career ladder promotions
- competitive promotions
- delaysin promotions
- disadvantageous position
- duration of certificate
- excessive number
- grievances
- information regarding selection
- interview with selecting official
- leave
- “Merit Assign Program Cert”
- minimum requirements
- more than one vacancy
- non-tmo employee selection
- noticeto applicants
- number of candidates
- pand for ranking
- personnel actions (requests for)
- posting and distribution
- priority for TMO employees
- promotion
- “Qualified and “Best Qualified”
- ranking factors
- ranking of applicants
- reassignment

- reassignments/staffing imbalance
- requestsfor transfers
- right of Officeto
- selection criteria
- selection report for union
- staffing goals and hiring plans
- substance of
- temporary assignments
- temporary promotions
- temporary promotions
- vacancy announcement
Public contact, employee behavior
Questions — truthful answersto
Rating, see Performance Appraisa

2N WRE N

onN

12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12
12

12
12
12
12
12
12
12
12
12
12

o 0o
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2
5

7
3(A)
12

5
AK)(7)
4K)(2)
4(N)
4(L)
4K)(8)
8

4(K)
4(C)
A4K)()
4(K)(6)
4(E)
4(K)(1)
4G)
11
A(A)
4(K)(4)
AK)(9)
4(H)
4(D)
4G)
3(C)

13
10

4(M)

4(B)
6(B)
3(B)
6(A)

O ~

14

66
20

30
35

33
32

33
33
35
32
31
32
33
31
32
31
35
30
32
33
31
31
31
30

36
35
30
30
33
35
31

30

16
17



Reassignment, see Promotion
Receipt of Pay
Reduction —in —force
- attrition, instead of RIF
- impact and implem. barg.
- Union notification of RIF
Regulations
- Depart. Of Commerce, precedence
- Govt wide, precedence
- Right to make
Religious observances, |eave for
Reorganizations
- consulting with union
Representation in grievance
Reproduction and Distribution
Resignation
- inlieu of removal
- proposed discipl or adverse action
- withdrawing
Sdary
- direct deposit
- electronic funds transfer
- emergency salary payments
- processing errors
- replacement salary checks
Seminars, see Courses
Smoking, see Physical facilities

Standards of conduct for Union
Tardiness, infrequent, see also Office hours
Telephone
- messages
- number of union president
- providing home number
Time used by Union
- adverse action hearing
- approva procedure
- arbitration hearing
- basic negotiations groundrules
- counseling of employees
- denial of
- discrimination complaints
- grievance
- preparation for

10
18

o O 00

16
16
16
16
16
16
16

16
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10
3(M)
10(C)
10

N

3
7
4

12
8(A),9
2(H)(2)
2

1(A)

9

1(A)

1(A),10

20
61

16
11
16

48
49
48
48
48
49
48

48-50



- grievant
- witnesses
- presentation of
- oObserver at
- impact and implementation

- impact and implementation barg.

- Interpretation of Agreement

- Interpretation of Agreement or CSRA

- Investigation by management
- Meeting with Trademark

- Meeting with Trademark Advisory

- Meetings with Office
- Officeinitiated
- Preparation for
- Informa
- meetings with unit members

- todiscuss working conditions

- todiscuss contract
- orientation
-  MSPB hearing
- Notice for supervisor
- Officia or “bank” time
- Amount
- Authorized uses of
- quarterly records
- reasonabletime
- when granted
- review of documents

- solicitation of dues or members
- timesheets and
- training for Union officers
- unfair labor practices charge
Training, see Courses, Seminars
Transfers to different offices
- requestsfor transfers
- for improving performance
Tria period employees
- notice of performance
- right to terminate
- voluntary resignation
Unfair labor practice, advance notice
Union
- facilities
- bulletin boards
- facsimile machine
- meeting space

16
16
16
16

16

16
16

16

16
16
16

16
16
16
16
16

16
16
16

16
16

16
16
16
16

12
13

10

17
12
17
17
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10
11

1(D), 11
1(D)

2

1(E)
12

1(F)

3
1(B)
1(B)

4
7

2(E)
2(B)

50
50
48-50

48
50

49

49
49

49

48
49

48

49
49
49
48

35
39

96
96
96
20

51
51
51
51



- persona computer
- photocopy machine
- printer
- obligations
- prohibited actions
- representative, right to
- rights
- standards of conduct
Union Representation and Official Time
Union time, see Time used by Union
Vacancy announcements, see Promotion
Weather, |eave due to inclement
Weingarten meetings
Within grade increases
- criteriafor earning
- denial of
Work projects, see Career Dev. Details
Work Schedules, see also Flextime
And Alternate work schedules
Work schedules and other barg. Units.

17
17
17
10
10

10
16

13
13

26
26
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8(C)
7

2(A)
2(B)-(B)

51
51
51
20
20
13
18
20
48

61
13
38
38

74
80



	Agreement
	TABLE OF CONTENTS
	Article 1
	
	Recognition and Representation
	Section 1
	
	
	
	
	Section 3







	Article 4
	Article 5
	
	Article 6


	Management Obligations
	Article 7
	Section 4
	Section 8
	
	
	
	
	
	Section 3






	Section 5
	Section 7
	
	
	
	
	
	Section 10






	Section 11
	
	
	
	
	
	Section 14:  Arbitration






	Section 11
	Section 12
	Section 13
	K. Management has determined that it will continue to apply supplemental standards.

	Section 4
	Section 5
	
	
	
	
	
	
	Section 8







	Article 15
	Overtime
	
	
	Section 1
	Section 2
	Section 3



	Article 16
	Section 3
	Article 17
	Union Facilities

	Section 5
	Leave
	
	
	
	Section 1: Sick Leave


	Section 2: Annual Leave
	
	Section 3: Maternity/Paternity Leave


	Section 4: Compensatory Time

	Credit Hours Rules - - Miscellaneous
	Section 6: Leave for Religious Observances


	Section 7: Leave for Bereavement
	
	Section 8: Miscellaneous
	
	
	Career Development Details



	Section 1
	
	Section 3
	Reproduction and Distribution



	Section 1
	
	
	
	Section 2

	Article 21



	Section 1


	Article 22
	
	Professionalism

	Section 4

	Section 1
	Section 2
	Section 3
	Section 4
	Section 6
	Article 24
	
	
	
	
	
	
	Section 3




	Section 4

	Article 26

	Section 1  Emergency Salary Payments
	Section 3
	
	
	Section 6


	Article 29
	
	Section 1
	Section 1


	Performance Based Awards



	Section 1
	Section 2
	Section 3: Productivity Awards
	Section 4: Quality Awards
	Section 5: Mentoring Award
	Section 6
	Section 7
	Section 8: Quality Step Increases
	
	
	
	
	Section 1



			National Treasury Employees Union
	Impact and Implementation Bargaining


	Article 34
	Trial Period Employees
	
	
	
	Section 2
	Trial period employees may choose, up to their termination date, voluntary resignation
	Section 3




	Article 36
	
	
	
	
	
	
	Section 2
	Section 3






	Section 9

	Article 37
	Partnership
	
	APPENDICES
	Appendix A:	MOU regarding the Agreement, agency head review, negotiability and appeals.

	APPENDIX B
	
	
	
	
	Section 2
	Section 2







	PRODUCTIVITY AWARDS SCALE


